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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and, 
wherever the linked material remains available, are correct at the time of publishing 
this volume. The Scottish Parliament is not responsible for the content of external 
Internet sites. The links in this volume will not be monitored after publication, and no 
guarantee can be given that all links will continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  The Guidance and Standing Orders, are 
available free of charge on the Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates was a Member’s Bill. It followed the standard 3 
stage process described above. 
 
The Parliament’s Standing Orders at the time of the Member’s proposal for this Bill, 
provided, among other things, for members to consult on a draft proposal for a Bill 
(or to provide reasons why such consultation was not necessary) prior to submitting 
a final proposal.  The final proposal also required to obtain the support of at least 18 
members, drawn from at least half of the parties or groups represented on the 
Parliamentary Bureau.  In addition to the requirement for significant cross-party 
support, a Bill could not be introduced if the Scottish Government indicated that 
either it or the UK Government intended to initiate legislation to give effect to the final 
proposal within a defined time period.   
 
Following the required consultation on a draft proposal, Rhoda Grant’s final proposal 
for the Bill (which was at that stage entitled the Civil Protection Orders and Access to 
Justice (Scotland) Bill) received support from 33 members (including the required 
degree of cross-party representation).  The Scottish Government did not give an 



  

 

indication as described above. Rhoda Grant, therefore, obtained the right to 
introduce the Bill which is the subject of this volume.  
 
Annexes D and E of the Justice Committee’s Stage 1 Report, and some of the 
material referred to in the Finance Committee’s Report, were originally published on 
the web only. This material, including all of the written and oral evidence taken by the 
Justice Committee, is included in full in this volume. 
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ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 45-EN.  A Policy Memorandum is printed separately as SP Bill 45-PM. 
 
 
 
 
 

Domestic Abuse (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to amend the Protection from Harassment Act 1997 by making 
provision in relation to harassment amounting to domestic abuse; to amend the Legal Aid 
(Scotland) Act 1986 by making provision in relation to eligibility for, and the making of 
contributions towards, civil legal aid in certain proceedings arising from domestic abuse; to make 
breach of an interdict relating to domestic abuse with a power of arrest attached an offence; and 
for connected purposes. 
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Non-harassment orders 

1 Amendment of the Protection from Harassment Act 1997 

(1) In section 8 (harassment) of the Protection from Harassment Act 1997 (c.40), after 
subsection (1) insert–– 

“(1A) Subsection (1) is subject to section 8A.” 

(2) After that section insert–– 

“8A Harassment amounting to domestic abuse 

(1) Every individual has a right to be free from harassment and, accordingly, a 
person must not engage in conduct which amounts to harassment of another 
and— 

(a) is intended to amount to harassment of that person; or 

(b) occurs in circumstances where it would appear to a reasonable person 
that it would amount to harassment of that person. 

(2) Subsection (1) only applies where the conduct referred to amounts to domestic 
abuse. 

(3) Subsections (2) to (7) of section 8 apply in relation to subsection (1) as they 
apply in relation to subsection (1) of that section but with the following 
modifications–– 

(a) in subsections (2) and (4), the words “course of” are omitted; and 

(b) for subsection (3) there is substituted— 

 “(3) For the purposes of this section— 

 “conduct”–– 

SP Bill 45 Session 3 (2010) 
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 (a) may involve behaviour on one or more than one 
occasion; and 

 (b) includes speech and presence in a specified place or area; 
and 

 “harassment” of a person includes causing the person alarm or 
distress.” 
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(4) In subsection (2), “domestic abuse” is to be construed in accordance with 
section 4 of the Domestic Abuse (Scotland) Act 2010 (asp 00).” 

(3) In section 9(1) (breach of non-harassment order) of that Act, after “section 8” insert “or 
section 8A”. 

(4) In section 18B(1) (actions of harassment) of the Prescription and Limitation (Scotland) 
Act 1973 (c.52), after “section 8” insert “or section 8A”. 

(5) In section 10(1) (interpretation) of the Damages (Scotland) Act 1976 (c.13), in the 
definition of “personal injuries”, after “section 8” insert “or section 8A”. 

 
Legal aid 

2 Amendment of the Legal Aid (Scotland) Act 1986 

(1) In section 15 (financial conditions) of the Legal Aid (Scotland) Act 1986 (c.47)–– 

(a) in subsection (1), insert at the beginning “Subject to subsection (1A),”, 

(b) after that subsection, insert–– 

“(1A) A person shall be eligible for civil legal aid regardless of that person’s 
disposable income in the circumstances mentioned in subsection (1B). 

(1B) Those circumstances are where a person brings proceedings–– 

(a) under— 

(i) the Matrimonial Homes (Family Protection) (Scotland) Act 1981 
(c.59), or 

(ii) the Protection from Abuse (Scotland) Act 2001 (asp 14), 

 pursuing an interdict with a power of arrest (providing, in the case 
mentioned in sub-paragraph (ii), that the case relates to domestic abuse), 
or 

(b) under section 8A of the Protection from Harassment Act 1997 (c.40) 
pursuing a non-harassment order.”, 

(c) after subsection (2), insert–– 

“(2A) Subsection (2) does not apply in the circumstances mentioned in subsection 
(1B).”, 

(d) after subsection (4), insert–– 

“(5) In this section–– 

 “domestic abuse” is to be construed in accordance with section 4 of the 
Domestic Abuse (Scotland) Act 2010 (asp 00), and 

 “interdict” includes interim interdict.” 

(2) In section 17 (contributions etc.) of that Act, after subsection (1) insert–– 

2
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“(1A) Subsection (1) does not apply in relation to legally assisted persons who are 
eligible for civil legal aid by virtue of section 15(1A).” 

 
Breach of interdict with power of arrest 

3 Breach of interdict with power of arrest 

(1) This section applies where— 5 

10 

15 

20 

25 

30 

35 

(a) a power of arrest has been attached to an interdict under— 

(i) section 15(1) of the Matrimonial Homes (Family Protection) (Scotland) Act 
1981 (c.59), or 

(ii) section 1(2) of the Protection from Abuse (Scotland) Act 2001 (asp 14), 

providing, in the case mentioned in sub-paragraph (ii), that the case relates to 
domestic abuse, and 

(b) that power of arrest is in effect. 

(2) A person who breaches an interdict to which this section applies is guilty of an offence.  

(3) A person guilty of an offence under subsection (2) is liable–– 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or to 
a fine not exceeding the statutory maximum or to both, 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine or to both. 

(4) Following conviction, a breach of an interdict with a power of arrest is not punishable 
other than in accordance with subsection (3). 

(5) Where a person is convicted of an offence under this section in respect of any conduct, 
that conduct is not punishable as a contempt of court. 

(6) A person cannot be convicted of an offence under this section in respect of any conduct 
which has been punished as a contempt of court. 

(7) In this section, “interdict” includes interim interdict. 

 
4 Meaning of “domestic abuse” 

(1) In section 3, “domestic abuse” means any abuse perpetrated against a person who–– 

(a) is (or was formerly)–– 

(i) married to or the civil partner of, or 

(ii) a partner in an established relationship of any length with, 

the person who carried out the abuse (“the perpetrator”), or 

(b) is the perpetrator’s parent, child, grandparent or grandchild (whether by blood or 
by adoption). 

(2) In this section–– 

“abuse” includes violence, harassment, threatening conduct and any other conduct 
giving rise, or likely to give rise, to physical or mental injury, fear, alarm or 
distress, 

“established relationship” includes, but is not limited to, a sexual relationship. 

3
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(3) The Scottish Ministers may by order made by statutory instrument amend subsection (1) 
by adding further types of relationships. 

(4) A statutory instrument containing an order under subsection (3) is subject to annulment 
in pursuance of a resolution of the Scottish Parliament. 

 
General 5 

5 Short title and commencement 

(1) This Act may be cited as the Domestic Abuse (Scotland) Act 2010. 

(2) This Act, except this section, comes into force three months after Royal Assent. 

4
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Domestic Abuse (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to amend the Protection from Harassment Act 1997 by 
making provision in relation to harassment amounting to domestic abuse; to amend the Legal 
Aid (Scotland) Act 1986 by making provision in relation to eligibility for, and the making of 
contributions towards, civil legal aid in certain proceedings arising from domestic abuse; to 
make breach of an interdict relating to domestic abuse with a power of arrest attached an 
offence; and for connected purposes.

Introduced by: Rhoda Grant
On: 27 May 2010
Bill type: Member’s Bill
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These documents relate to the Domestic Abuse (Scotland) Bill (SP Bill 45) as introduced in the 
Scottish Parliament on 27 May 2010

SP Bill 45–EN 1 Session 3 (2010)

DOMESTIC ABUSE (SCOTLAND) BILL

——————————

EXPLANATORY NOTES

(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Domestic Abuse (Scotland) Bill introduced in the Scottish 
Parliament on 27 May 2010:

• Explanatory Notes;

• a Financial Memorandum;

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 45–PM.
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These documents relate to the Domestic Abuse (Scotland) Bill (SP Bill 45) as introduced in the 
Scottish Parliament on 27 May 2010

2

EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by Clare Connelly, legal academic and 
solicitor and James Clark LL.B. (Hons), Dip. L.P. on behalf of Rhoda Grant, the member in 
charge of the Bill. They have been prepared to assist the reader of the Bill and to help inform 
debate on it. They do not form part of the Bill and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

SUMMARY AND BACKGROUND TO THE BILL

4. The Bill amends the law relating to civil protection orders and legal aid where these are 
sought by victims of domestic abuse.  The amendments will be made in the following areas:

1) the Bill will introduce a new section into the Protection from Harassment Act 
1997 (“the 1997 Act”) which removes the requirement to show a course of 
conduct before a non-harassment order can be granted in civil proceedings 
involving domestic abuse; only one incident of harassing behaviour would be 
required in these circumstances;

2) the Bill will also make amendments to the Legal Aid (Scotland) Act 1986 (“the 
1986 Act”) to make legal aid available without means testing or the levying of a 
contribution in respect of all applications for an interdict with a power of arrest or 
a non-harassment order where domestic abuse is involved. 

5. The Bill also introduces a new offence, criminalising the breach of an interdict with a 
power of arrest where domestic abuse is involved.

6. Finally, the Bill also provides a statutory definition of “domestic abuse”.

COMMENTARY ON SECTIONS

Section 1: Amendment of the Protection from Harassment Act 1997

7. Section 1 of the Bill inserts a new section into the 1997 Act (section 8A).  By virtue of 
section 8A(2), this new section only applies wherever the conduct which has led to the pursuer 
bringing the action of harassment to court falls within the definition of “domestic abuse”.1

Section 1(1) establishes that where this is the case, the provisions of section 8A qualify those 
found in section 8 with regard to an action of harassment.  

1 “Domestic abuse” is defined in section 4 of the Bill

8
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8. Section 8A(1) repeats the general principle, found in section 8 of the 1997 Act, that an 
individual has a right to be free from harassment.  It differs from section 8 however, in that it 
removes the requirement to demonstrate a course of conduct and, instead, provides that a person 
must not engage in conduct which will amount to harassment.  

9. Section 8A(3) provides that modified versions of sections 8(2) to 8(7) of the 1997 Act 
apply whenever an action of harassment arises in accordance with section 8A(2).  In particular, 
subsection (3)(b) provides an altered definition of conduct to be used when this new section is 
engaged – conduct includes speech and presence in a specified place or area and may involve 
behaviour on one or more than one occasion.

10. The resulting effect of these changes is that a person need only present evidence of one 
occasion of harassing conduct before an action of harassment will be successful.  There is no 
need to show that conduct has taken place repeatedly.

11. Section 1 also makes other consequential amendments in order to ensure consistent 
treatment between those non-harassment orders granted under section 8 and those granted under 
the new section 8A.

Section 2: Amendment of the Legal Aid (Scotland) Act 1986

12. Section 2 of the Bill makes amendments to the 1986 Act in order to make legal aid 
available without means testing or the levying of a contribution to all those who seek an interdict 
with a power of arrest under the Matrimonial Homes (Family Protection) (Scotland) Act 1981 or 
the Protection from Abuse (Scotland) Act 2001 for the prevention of domestic abuse, or a non-
harassment order under the new section 8A of the 1997 Act.

13. Section 2(1) of the Bill inserts new subsections into section 15 of the 1986 Act which 
deals with means testing.  The new subsections, subsections (1A) and (1B), provide that, where a 
person seeks the civil protection orders as described in paragraph 12, legal aid will be available 
regardless of the disposable income of the applicant. This means that a person will not face 
means testing when seeking civil legal aid in these circumstances.  

14. A new subsection is also inserted into section 17 of the 1986 Act.  This provides that a 
person who is eligible for legal aid under section 15(1A) will not face paying a contribution 
towards their civil legal aid.

Section 3: Breach of interdict with power of arrest

15. Section 3(2) of the Bill makes breach of interdict with a power of arrest, obtained under 
the Matrimonial Homes (Family Protection) (Scotland) Act 1981 or the Protection from Abuse 
(Scotland) Act 2001 for protection from domestic abuse, a crime. 

16. Section 3(3) provides that this offence is punishable, on conviction on indictment, by
imprisonment for a term not exceeding five years or by a fine, or by both such imprisonment and 
such fine; and on summary conviction, by imprisonment for a period not exceeding six months 
or by a fine not exceeding the statutory maximum, or by both such imprisonment and such fine. 

9
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17. The new offence does not replace the option of pursuing a civil hearing for contempt of 
court.  For this reason, sections 3(5) and 3(6) are included in order to deal with the issue of 
double jeopardy.   Where an abuser is convicted for breaching the interdict in a criminal court, 
the breach will not be punishable as contempt of court and vice versa.  

Section 4: Meaning of “domestic abuse”

18. Domestic abuse is defined in section 4 of the Bill. This provides that any behaviour will 
be considered to be domestically abusive where it falls within the definition of abuse and occurs 
in any of the listed relationships.  

19. Section 4(1) provides the list of relationships required for abuse to constitute “domestic 
abuse”.  Any case where the victim and the abuser are (or were formerly) married, in a civil 
partnership, or in an established relationship of any length will qualify.  Subsection (2) provides 
that an established relationship includes, but is not limited to, sexual relationships.  Parental 
abuse is also included in the list of relationships by virtue of section 4(1)(b).  By virtue of 
subsections (3) and (4), this list of relationships may be amended by subordinate legislation in 
order to add new categories of relationship.

20. The definition of abuse is taken from the Protection from Abuse (Scotland) Act 2001.

——————————

FINANCIAL MEMORANDUM

INTRODUCTION

21. This document relates to the Domestic Abuse (Scotland) Bill introduced in the Scottish 
Parliament on 27 May 2010.  It has been prepared on behalf of Rhoda Grant, the member in 
charge of the Bill, by Liza Gilhooly to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It 
does not form part of the Bill and has not been endorsed by the Parliament.

22. The Bill aims to increase access to justice for victims of domestic abuse and will enable 
police and prosecutors to provide a more robust response to breached civil protection orders, 
which in turn may deter abusers from further abusive action.  The Bill will amend the current
legislation relating to civil protection orders and legal aid and will also introduce a new criminal 
offence in order to achieve these aims.

23. The main costs likely to arise from the Bill relate to an anticipated increase in the number 
of cases brought to court for non-harassment orders (NHOs) and interdicts with a power of 
arrest.  Additionally there are expected costs associated with section 2, which proposes to make 
legal aid available without means testing in respect of all applications for an interdict with a 
power of arrest or a NHO where domestic abuse is involved.  These costs will fall on the Scottish 
Administration.

10
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METHODOLOGY AND STRUCTURE OF MEMORANDUM 

Overview

24. In trying to estimate the extent to which costs might increase, efforts were made to obtain 
information on current costs, to produce a base level to work from.

25. The police, Scottish Legal Aid Board (SLAB) and the Scottish Court Service (SCS) all
have some information.  However, consideration of these different sets of data quickly highlights 
certain difficulties:

• the different sources of data show differing numbers of cases and diverging trends in 
the number of cases.  So, for example, applying the same percentage increase in 
cases in different contexts e.g. legal aid costs and police costs cannot be guaranteed 
to produce equally accurate estimates – the police, for instance, might be involved in 
some cases which do not currently make their way into the legal aid figures but 
which will as a result of the Bill changes;

• also, SLAB and SCS information does not necessarily distinguish between domestic 
abuse and non-domestic abuse cases. Also, SLAB data includes both pursuers and 
defenders, when the Bill is aimed at protecting pursuers;

• SLAB data is considered to be generally the most accurate, although figures provided 
in this Memorandum are based on part-year data for 2009-10 rather than full-year 
data for any previous year, given that the current rules on eligibility for civil legal aid 
have only been in place since April 2009.

26. For these reasons it is impossible to accurately quantify the costs arising from the Bill.  
Where illustrative costs are provided, the margins of uncertainty in such costs are high (although 
more likely to be lower than suggested rather than higher than suggested).

Available information

27. Police recorded incidents and cases recorded by SLAB indicate the number of domestic 
abuse related incidents. Whilst there is data that records repeat victimisation there is no robust 
statistical information available regarding rates of repeat offenders in relation to domestic abuse 
incidents.

28. Police recorded data regarding incidents of domestic abuse show that in 2008-2009, 
53,681 incidents of domestic abuse were recorded.2  This is an 8 per cent increase from the 
previous year.  55 per cent of the incidents led to the recording of at least one crime or offence.3

Where information was available, data shows that over 61 per cent recorded incidents involve 
repeat victimisation while 44 per cent involved four or more previous incidents.4  Trends in 

2 National Statistics, (24 November 2009). Domestic Abuse Recorded By the Police in Scotland, 2008-2009. 
Statistical Bulletin: Crime and Justice Series. p.4
3 Ibid.
4 Ibid. p.5

11



These documents relate to the Domestic Abuse (Scotland) Bill (SP Bill 45) as introduced in the 
Scottish Parliament on 27 May 2010

6

incidents recorded where repeat victimisation is known show a general increase over the 
previous nine years.5

29. The numbers of interdicts and NHOs granted by the SCS in relation to domestic abuse are 
not available.  The SCS does not have robust statistical recording systems that would allow the 
identification of domestic abuse related interdicts or NHOs.  

30. Information relating to the number of interdicts and NHOs initiated through Sheriff 
Courts is available.   However, it is not clear if, or how many, of these NHOs or interdicts relate 
to domestic abuse cases.  Data obtained clearly shows disparities between recorded incidents of 
domestic abuse and those who pursue legal protection.

31. The data provided by SLAB is the most comprehensive data in regards to protection 
orders and access to legal aid.  Within the data obtained it outlines legal aid cases that were 
seeking protection orders.  This covers civil legal aid applications under the following headings: 
interdict, NHOs, interdict non-molestation, Protection from Abuse (Scotland) Act 2001, power 
of arrest and, breach of interdict cases.6  It also includes advice and assistance case applications 
under the following headings: breach of interdict, harassment, interdict, NHOs and Protection 
from Abuse (Scotland) Act 2001.  The cases do not isolate the protection orders that are sought 
in relation to domestic abuse and include figures for orders that will not be affected by the terms 
of this Bill.  

32. SLAB data used does not distinguish between pursuers and defenders.  The data does not 
indicate the amount of costs and cases allocated to pursuers or defenders.  Therefore, the data 
also includes legal aid provided to defenders.

33. The anticipated effects on legal aid cases as a result of the change to legal aid eligibility 
implemented in April 2009 by the Legal Profession and Legal Aid (Scotland) Act 2007 are still 
to be determined by the end of the financial year.  For the purposes of this Bill data obtained up 
to 17 November 2009 has been used to calculate costs.  This data includes costs per case and 
number of applications for civil legal aid as well as advice and assistance cases.  

34. Advice and assistance cases have been included in the cost estimations.  Legal aid for 
advice and assistance helps individuals to pay for advice from a solicitor on any matter of Scots 
law.  In some cases it can cover their solicitor representing them in court, known also as 
assistance by way of representation.  This is also subject to means testing under current 
eligibility.  It is not be clear how many of advice and assistance cases were in reference to 
domestic abuse related incidents but it is assumed that calculations based on all information 
available will cover possible related cases despite a probability that it may overstate the actual 
costs.  The Bill only removes means testing for civil legal aid and not advice and assistance.

5 Ibid. p.16
6 The Protection from Abuse (Scotland) Act 2001 entitles any individual who has obtained, or applied for, an 
interdict for the purpose of providing protection from abuse to apply to the court to have a power of arrest attached 
to the interdict.
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Structure of Memorandum

35. The reminder of this Memorandum considers separately the likely costs of sections 1 to 3 
of the Bill on the Scottish Administration, before examining the overall cost impact of the Bill on 
local authorities and other bodies, individuals and businesses.  Potential savings are considered 
under the relevant cost headings.  A summary is provided at the end.

36. It should be noted that the same difficulties in relation to calculating the possible costs of 
the Bill arise in relation to all 3 sections.  In addition, sections 1 and 2 and sections 2 and 3 have 
mutually reinforcing effects (for example, if section 1 increases the number of applications made 
for NHOs in cases of domestic abuse, then the fact that section 2 makes civil legal aid free in 
respect of such applications will mean that the associated legal aid costs increase by more than 
they would have done based on the effect of section 1 alone.  The fact that section 2 makes civil 
legal aid free might also increase the number of applications for NHOs beyond what it would 
have been based on section 1 alone).  For these reasons, there is some repetition of themes in the 
discussion of each section, although this has been minimised as far as possible.

37. Section 1 amends the Protection from Harassment Act 1997 by removing the “course of 
conduct” requirement for a non-harassment order to be granted by a civil court in domestic abuse 
cases.  This section is discussed in paragraphs 40 to 47.

38. Section 2 amends the Legal Aid (Scotland) Act 1986 so as to make civil legal aid free to 
all persons applying to a civil court for an interdict with a power of arrest or a non-harassment 
order where domestic abuse is involved.  This section is discussed in paragraphs 48 to 66.

39. Section 3 makes breach of an interdict with a power of arrest attached a criminal offence 
in cases of domestic abuse.  This section is discussed in paragraphs 67 to 76. 

SECTION 1: AMENDMENT OF THE PROTECTION FROM HARASSMENT
(SCOTLAND) ACT 1997

Estimating possible increased demand for non-harassment orders

40. In theory, removing the requirement for a course of conduct to be demonstrated seems 
likely to lead to an increase in the number of applications for NHOs.  However, diverging trends 
between different sources of data relating to NHOs (and the lack of clarity about the reasons for 
these diverging trends) means that quantifying the possible increased demand for NHOs under 
this section is difficult. 

41. Several possible sources of information could be considered in order to determine the 
likelihood of an increase in application for NHO. Police data is referred to in paragraph 28 
(although these incidents do not all relate to NHOs) and shows an increasing trend.  SLAB data, 
however, suggests a decline in the number of total cases in which NHOs and interdicts were 
sought over the same years. Data regarding the number of cases involving NHOs cannot be 
obtained from the Scottish Court Service. The numbers of recorded NHOs through Sheriff 
Courts for 2008-2009 is considerably lower than that recorded by SLAB, although it is not 
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specified if these NHOs were linked to domestic abuse.  Furthermore, reasons for initiation, 
disposal and granting of NHOs cannot be obtained.

42. Overall, the absence of clear information on the current number of cases and also on 
whether numbers are generally increasing or decreasing means that it is not possible to 
accurately estimate the impact that section 1 will have on the number of applications for NHOs 
and therefore on costs in various areas. The areas where costs or savings might occur are noted 
below.

Costs on the Scottish Administration

Police, Crown Office and Procurator Fiscal Service (COPFS) etc.

43. Breach of a NHO is a criminal offence and so if section 1 leads to more NHOs being 
granted, then there could be an increase in the number of offences committed.  However, it is 
hoped that more NHOs being in place would in fact have a deterrent effect and lead to an overall 
reduction in repeat offences in domestic abuse cases and thus call-outs of the police (bearing in 
mind that repeat victimisation accounted for 61% of all domestic abuses cases reported to the 
police in 2008-20097).  Furthermore, any breach of a NHO allows the police to arrest quickly 
and remove the person in breach.  The same principles in relation to police and other costs apply 
here as apply in relation to section 3 (which puts interdicts with a power of arrest on an equal 
footing with NHOs in that breach of either will be a criminal offence).  For more detailed 
discussion of these points, please see paragraphs 69 to 74.

44. Overall, though, it is considered unlikely that section 1 will give rise to any significant 
costs for the police – rather a saving in police costs is hoped for. 

Courts

45. Applications for NHOs are dealt with in the civil courts and so an increase in the number 
of applications may have some consequences for SCS costs.  The SCS does not hold information 
regarding the costs of civil cases centrally.  But in the absence of an estimate of the increase in 
applications for NHOs as a result of section 1, it would not anyway be possible to be precise 
about the impact on SCS costs.

46. The changes made by section 1 may give rise to a need for training of SCS staff, but it is 
anticipated that any such cost could be met from within the existing budget for training and 
development.

Legal aid

47. If the number of applications for NHOs increases as a result of section 1, then there may 
be an accompanying increase in SLAB costs (both advice and assistance and civil legal aid –
which will be magnified in the case of civil legal aid by the effect of section 2).  As the increase 
in the number of applications for NHOs as a result of section 1 cannot be accurately estimated, it 
is also not possible to accurately quantify the effect on legal aid costs.  However, see paragraphs 

7 National Statistics, (24 November 2009). Domestic Abuse Recorded By the Police in Scotland, 2008-2009. 
Statistical Bulletin: Crime and Justice Series. p.17
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52 to 66 for a cost illustration based on the combined effect of sections 1, 2 and 3 being a 10% 
increase in the number of cases in which legal aid is made available.

SECTION 2: AMENDMENT OF THE LEGAL AID (SCOTLAND) ACT 1986

Estimating possible increased demand for civil legal aid

48. The effect of this section will clearly be to increase civil legal aid costs, as it will mean 
that individuals who would previously have had to make a contribution towards the cost of civil 
legal aid will now have full costs met. However, it is possible that a further effect of section 2 
will be to generate more cases by encouraging people who otherwise may not have been able to 
afford it to apply.

49. As discussed previously, it is not possible to accurately estimate the possible increase in
demand for legal aid arising as a result of this section, as the available data shows that the 
numbers of those who seek civil protection orders do not correlate with the number of reported 
incidents recorded by the police.  

Costs on the Scottish Administration

Police, COPFS etc.

50. No additional costs to the police are expected as a direct consequence of section 2.  If an 
indirect effect of section 2 is to increase the number of NHOs and interdicts with a power of 
arrest in existence then more offences might be committed, with possible effects on police and 
other costs. However, there could also be counter-balancing savings.  These points are discussed 
in more detail in relation to section 3 in paragraphs 69 to 74.

Courts

51. If the number of applications for NHOs and interdicts with a power of arrest increases as 
a result of the changes made by section 2 encouraging people to apply for such orders, there 
could be some impact on court costs.  As stated in paragraph 45, information on the costs of civil 
cases is not available, but again, in the absence of an estimate as to the likely increase in cases, it 
would not anyway be possible to quantify the effect of section 2 on court costs.

Legal aid

52. The main area in which this section will give rise to increased costs is clearly legal aid.

53. The first step in trying to quantify these costs was to try to identify the current number of 
persons who receive civil legal aid in relation to applications for NHOs and interdicts with a 
power of arrest in domestic abuse cases (and the associated costs).  It was not possible to obtain 
this level of detail from SLAB. However, it was possible to obtain information on the total 
number of cases falling under the following headings: interdict, NHOs, interdict non-
molestation, Protection from Abuse (Scotland) Act 2001 and breach of interdict.  This 
information forms the basis of the estimated total number of cases relating to civil protection 
orders quoted below.
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54. Not all of the cases under the headings mentioned above will relate to domestic abuse.  
So the number of actual domestic abuse cases will be lower than the number of cases stated and 
the tables below are likely to overestimate costs for this reason.  In addition, the SLAB data does 
not distinguish between assistance provided to pursuers and defenders, while the Bill only affects 
pursuers.  This will also contribute to the figures below overestimating the costs of the Bill.

55. A further uncertainty in the figures used below arises from the fact that they have been 
calculated from partial data for 2009-10 (by analysing equivalent stage 2008-09 data).   This was 
preferred over using full year data from an earlier year in order to provide the most up-to-date 
information, given that the current rules on eligibility for civil legal aid have only been in place 
since April 2009.

56. Information on the actual costs of the cases falling under the headings mentioned in 
paragraph 53 was also obtained from SLAB and, again because these were only part-year 
figures, this was used in order to estimate total costs for 2009-10.  The total cost estimated was 
£1,827,476 (£697,620 for advice and assistance and £1,129,856 for civil legal aid).

57. These costs were gross costs to SLAB i.e. before any income was applied.  In order to 
calculate the effect of making civil legal aid free, it was also necessary to estimate the amount of 
contributions made by legally assisted persons.  Again, data relating to domestic abuse cases 
only was not available and a suitable comparator was therefore sought:  SLAB data shows that in 
2008-09, the total cost of legal assistance in family/matrimonial cases was £23.7 million and that 
contributions from assisted persons in such cases totalled £1.02 million – or 4.3% of the total 
cost.  This deduction was applied to the estimated costs for 2009-10 to estimate the total cost 
after applying contributions from assisted persons.

58. It should be noted that, even allowing for the fact that all of the figures shown are 
estimates, this is not the true cost met by SLAB, as income is also received from other sources 
such as expenses from opponents and amounts awarded to assisted persons.  The Bill does not 
affect these sources of income and so they are not distinguished in the figures shown below.  
Again, this will contribute to the figures below overestimating the costs of the Bill (because the 
average cost per case is overstated due to other sources of income not being deducted from the 
gross costs). 

59. The total costs were divided by the total number of cases in order to provide an estimated 
average cost per case for the purpose of providing cost illustrations.  It should be noted that the 
figures in the tables below may not tally exactly in all cases due to the effects of rounding costs 
to the nearest pound.

60. All of the above leads to an estimated actual situation in 2009-10 as shown in table 1.
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Table 1: Estimated SLAB costs for civil protection orders in 2009-10 (after applying 
income from contributions only)

Number of cases Average case cost (£) Total cost (£)

Advice & assistance 4,620 144 667,622

Civil legal aid 776 1,393 1,081,272

Total 5,396 - 1,748,894

61. Table 2 shows what the situation would have been in 2009-10 if section 2 of the Bill had 
been in force i.e. if civil legal aid (but not advice and assistance) was free, assuming that the 
number of cases stays constant.  This is achieved by not reducing the original estimated gross 
cost for civil legal aid by 4.3% (see paragraphs 56 and 57).

Table 2: Estimated SLAB costs for civil protection orders in 2009-10, if contributions in 
civil legal aid cases had been removed (section 2)

Number of cases Average case cost (£) Total cost (£)

Advice & assistance 4,620 144 667,622

Civil legal aid 776 1,456 1,129,856

Total 5,396 - 1,797,478

62. This shows that the simple effect of section 2 compared with the table 1 scenario is an 
increase in SLAB costs of £48,584.  This relatively small increase is supported by the estimate 
that 75% of adults in Scotland are already eligible for legal aid at the 2009-10 threshold.

63. As already noted, though, an additional effect of the changes made by section 2 could be 
to increase the number of cases in which civil legal aid is applied for.  It is even possible that this 
change could have some impact on advice and assistance costs, even though the Bill does not 
directly change the position in relation to advice and assistance cases.  In addition, the changes 
made by sections 1 and 3 of the Bill seem likely to lead to an increase in applications for NHOs 
and interdicts with power of arrest in domestic abuse cases (and such increases might impact on 
advice and assistance costs as well as civil legal aid costs).  For all of these reasons the number 
of cases listed in table 2 seems likely to increase.  For reasons already discussed, it is not 
possible to accurately quantify the likely increase in the number of cases resulting from the Bill.  
In order to provide some illustrative figures, however, it has been assumed that the combined
effect of all of the changes made by the Bill might be to increase the number of cases by 10% 
(this is based on the increase in cases as a result of similar provision in the Adults Support and 
Protection (Scotland) Act 2007 (Adults with Incapacity) (Consequential Provisions) Order 
2008).  Table 3 sets out this scenario, based on 2009-10 estimated figures.
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Table 3: Estimated SLAB costs for civil protection orders in 2009-10, if contributions in 
civil legal aid cases had been removed (section 2) and there had been 10% more cases 
(combined effect of sections 1 to 3)

Number of cases Average case cost (£) Total cost (£)

Advice & assistance 5,082 144 731,808

Civil legal aid 854 1,456 1,243,424

Total 5,936 - 1,975,232

64. The total cost of £1,975,232 represents a further increase of £177,754 over the table 2 
scenario.  The total estimated increase in SLAB costs compared with the current situation 
(shown in table 1) resulting from the Bill is therefore £226,338.

65. Removal of means testing for legal aid under this section should decrease associated 
administration costs.  However, it is assumed that this cost may be offset by the administration 
costs associated with merit testing if, for example, the 10% increase in the number of cases as a 
result of the combined effect of sections 1 to 3 of the Bill illustrated above does in fact 
materialise.

Margins of uncertainty

66. Paragraphs 54 to 58 set out a number of reasons why the figures discussed above are 
likely to be overestimates rather than underestimates and so the figure of £226,338 should be 
treated as a maximum.  In addition, as noted in paragraphs 55 and 56, the figures used in the 
tables above are not actual figures but rather estimates based on part-year data for 2009-10.  
Finally, SLAB data generally shows a declining trend in the number of applications for 
assistance falling under the headings listed in paragraph 53.  For all of these reasons, the cost 
presented above should be treated as an illustration of a possible outcome of the Bill rather than a 
precise estimate. 

SECTION 3: BREACH OF INTERDICT WITH POWER OF ARREST

Estimating possible increased demand for interdicts with power of arrest

67. In theory, the enhanced protection offered by making breach of an interdict with a power 
of arrest an offence seems likely to lead to an increase in the number of applications for such 
interdicts (while simultaneously reducing the number of occasions on which breaches occur due 
to the greater deterrent effect of the offence compared with the currently available remedies).  It 
would also seem likely that the creation of the new offence will lead to an increase in 
applications for a power of arrest to be added to existing interdicts.

68. However, everything that has been said previously about the difficulty of estimating 
possible increases in demand as a result of the Bill stands.  In this case the SLAB data that is 
available shows that in the period 2003 to 2009 the number of cases involving breach of 
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interdicts was always between 11 and 28 (despite a decrease in the amount of interdicts sought 
through civil case applications in the same period). But it is likely that not all breaches of 
interdicts with a power of arrest are pursued through the civil courts.  For this reason, it is not 
considered that the SLAB data provides a sound basis on which to base estimates of the effect of 
section 3 (which creates a criminal offence, rather than continuing to allow the burden of 
pursuing the breach to fall on the victim).  Data regarding breach of interdicts is not readily 
available from the SCS or the police. So it is impossible to accurately quantify the effect that 
section 3 will have on the number of applications for interdicts with a power of arrest in 
domestic abuse cases. 

Costs on the Scottish Administration

Police, COPFS etc.

69. When any new criminal offence is created there is an associated cost in terms of training 
and updating police IT systems.  However, it is anticipated that costs in these areas arising from 
the effect of section 3 would be able to be absorbed within existing budgets. 

70. If the number of occasions on which interdicts with a power of arrest relating to domestic 
abuse were breached remained constant, more offences would be committed as a result of section 
3.  However, the police are already likely to attend such cases, due to the existence of the power 
of arrest (even if, under the current law, no actual offence is committed).  If the number of 
interdicts with a power of arrest increased due to more people applying in view of the enhanced 
protection offered as a result of section 3, and those interdicts were breached, then that could 
increase the number of offences committed/occasions on which the police were required to 
attend.

71. However, it is hoped that the creation of the new offence will have a deterrent effect and 
actually prevent actions which would constitute a breach of an interdict with a power of arrest 
from occurring in the first place (especially in the cases of repeat victimisation, which accounted 
for 61% of domestic abuse incidents reported to the police in 2008-098).  This would reduce call-
outs of the police (although it may also be that any such reduction simply counter-balances any 
increase in offences due to increased number of interdicts).  In addition, if the number of 
interdicts with a power of arrest attached increases as a result of the Bill, then it may reduce the 
number of cases in which the police are called out to incidents of domestic abuse but do not have 
a power of arrest – and the ability to arrest can shorten the time spent at an incident by allowing
the police to arrest quickly and remove the person in breach.

72. Overall, although it is difficult to be precise about the effect on costs due to the 
previously noted uncertainties about numbers of cases and to know whether section 3 will lead to 
net increase or decrease in the number of breaches of interdicts with a power of arrest, it is 
considered unlikely that this provision will lead to any significant increase in police expenditure.

73. The penalties available in respect of the new offence created by section 3 include 
imprisonment for up to 5 years following conviction on indictment and up to 6 months after 

8 National Statistics, (24 November 2009). Domestic Abuse Recorded by the Police in Scotland, 2008-2009. 
Statistical Bulletin: Crime and Justice Series. p.16
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summary conviction.  If the number of breaches of interdicts with a power of arrest increased as 
a result of section 3 increasing the number of such interdicts in existence, there could be an 
increase in the number of persons imprisoned and so an effect on Scottish Prison Service costs.  
However, for the reasons discussed above, it is not certain that there will be such an increase and 
so a significant increase in SPS costs as a result of section 3 seems unlikely.

74. The fact that section 3 creates a new criminal offence means that there is a potential 
effect on COPFS.  Note that although COPFS has no role in pursuing civil actions for breach of 
interdict with a power of arrest, it may currently be involved in determining whether the action 
constituting such a breach in itself constitutes a criminal offence (e.g. breach of the peace).  So 
there is currently a base level of COPFS involvement in the cases affected by section 3.  For this 
reason, much of the discussion about police costs is also relevant here and the conclusion is the 
same: although the various uncertainties about numbers of cases and so on make it difficult to be 
precise, it is considered unlikely that this provision will lead to any significant increase in 
COPFS expenditure.

Courts

75. An increase in applications for interdicts with a power of arrest could have some cost 
implications for the SCS, although for the reasons stated earlier it is not possible to accurately 
estimate such costs.  Actions for breach of interdict with a power of arrest pursued through the 
civil courts would be likely to decrease as a result of section 3, but any savings as a result of this 
could be counter-balanced by the need for the criminal courts to deal with such breaches (and, 
despite the absence of information on average civil case costs, it is believed that criminal cases 
have a higher cost).

Legal aid  

76. If the number of applications for interdicts with a power of arrest increases as a result of 
section 3, then there may be an accompanying increase in SLAB costs (both advice and 
assistance and civil legal aid – which will be magnified in the case of civil legal aid by the effect 
of section 2).  In this case, though, there will also be a counter-balancing saving, in that legal aid 
costs will no longer be incurred in pursuing civil actions for breach of interdict with a power of 
arrest.  Due to the previously noted uncertainties about numbers of cases and the consequent 
difficulty in estimating the possible increase in applications for interdicts with a power of arrest 
in cases of domestic abuse, it is not possible to accurately quantify the effect of section 3 on legal 
aid costs.  However, see paragraphs 52 to 66 for a cost illustration based on the combined effect 
of sections 1, 2 and 3 being a 10% increase in the number of cases in which legal aid is made 
available.

COSTS ON LOCAL AUTHORITIES

77. No additional costs to local authorities are anticipated as a result of the Bill.

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

78. Bodies such as Women’s Aid groups and Victim Support and other bodies who deal 
specifically with domestic abuse victims may experience an increase in number of people 
seeking counselling and advice as a result of the Bill.  Training staff in relation to the changes 
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proposed by this Bill may incur an operational cost to such organisations.  This would be a one-
off cost and would be the responsibility of those organisations.

79. If the Bill results in more applications for NHOs and interdicts with power of arrest in 
domestic abuse cases, defenders in such cases may also face some costs.

SUMMARY

80. Any increase in costs arising from the Bill is likely to fall principally on the Scottish 
Administration.  The Bill comes into force 3 months after Royal Assent so, taking account of the 
time required for the Bill’s Parliamentary passage, any such increase would be likely to first 
arise in financial year 2011-12.

81. In relation to legal aid costs, section 2 has the simple effect of increasing legal aid costs 
by making civil legal aid free to applicants for interdicts with a power of arrest or a NHO in 
cases of domestic abuse.  In addition, though, that change and the changes made by sections 1 
and 3 may increase the number of applications for such interdicts and NHOs.  Precise effects are 
not quantifiable due to the difficulty of obtaining clear information on the current number of 
cases, given the diverging trends in different sources of data.  However, paragraph 64 suggests 
an annual increase of less than £226,338 in legal aid costs as result of the combined effect of 
sections 1, 2 and 3 (based on that effect being a 10% increase in cases).  

82. Estimating other costs on the Scottish Administration (e.g. on the police and SCS) is 
difficult for the same reasons, and similar uncertainties also surround estimates of potential 
savings.  But overall it is considered unlikely that, taking account of potential savings, significant 
additional costs will arise in any other area and indeed it may be more likely that savings will 
outweigh costs.

83. Finally, it is worth noting that the cost of domestic abuse to the Scottish public purse has 
been estimated to be as much as some £2.3 billion9. The more robust approach towards 
perpetrators of domestic violence and increased access to protection for victims offered by the 
Bill is considered to have the potential to decrease this sum to some extent.

9 The Scottish Government (June 2009). Safer Lives: Changed Lives, A Shared Approach to Tackling Violence 
Against Women in Scotland, p.12. Edinburgh
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PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

84. On 25 May 2010, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:

“In my view, the provisions of the Domestic Abuse (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.”
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SP Bill 45–PM 1 Session 3 (2010)

DOMESTIC ABUSE (SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Domestic Abuse (Scotland) Bill introduced in the Scottish 
Parliament on 27 May 2010.  It has been prepared by Clare Connelly, legal academic and 
solicitor and James Clark LL.B. (Hons), Dip. L.P. on behalf of Rhoda Grant, the member in 
charge of the Bill, to satisfy Rule 9.3.3A of the Parliament’s Standing Orders.  The contents are 
entirely the responsibility of the member and have not been endorsed by the Parliament.  
Explanatory Notes and other accompanying documents are published separately as SP Bill 45–
EN.

POLICY OBJECTIVES OF THE BILL

2. The Bill has two main policy objectives: (i) to increase access to justice for victims of 
domestic abuse and (ii) to enable police and prosecutors to provide a more robust response to 
breached civil protection orders which in turn may deter abusers from further abusive action. 

3. The Bill will amend the current legislation relating to civil protection orders and legal aid 
and introduce a new criminal offence in order to achieve these policy aims. 

4. The amendments will be made in the following areas:

(a) to improve access to justice, the Bill will introduce a new section into the 
Protection from Harassment Act 1997 which removes the requirement to show a 
course of conduct before a non-harassment order can be granted in civil 
proceedings involving domestic abuse; only one incident of harassing behaviour 
would be required in these circumstances.

(b) to further improve access to justice, the Bill will also make amendments to the 
Legal Aid (Scotland) Act 1986 to make legal aid available without means testing 
in respect of all applications for an interdict with a power of arrest or a non-
harassment order where domestic abuse is involved. 

5. To improve the ability of interdicts to deter abusers and provide greater protection to 
victims of abuse, the Bill will make it a criminal offence to breach an interdict with a power of 
arrest where domestic abuse is involved.  

6. Finally, the Bill will provide a statutory definition of domestic abuse.
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7. These measures will send a clear message to those who commit domestic abuse that such 
behaviour will not be tolerated.  It will also demonstrate to victims of abuse that Scotland takes 
seriously its duty to protect them from further abusive behaviour.

BACKGROUND

Domestic abuse in Scotland

8. Since devolution, domestic abuse has been at the forefront of national debates within 
parliamentary and governmental bodies in Scotland.  The first Bill proposed by a subject 
committee of the Scottish Parliament was the Protection from Abuse (Scotland) Bill.  This has 
since been enacted as the Protection from Abuse (Scotland) Act 2001, increasing accessibility to 
the more robust interdict with a power of arrest. The joint protocol between the Association of 
Chief Police Officers in Scotland (ACPOS) and the Crown Office and Procurator Fiscal Service 
(COPFS)1 and the rolling out of a specialist response to domestic abuse2 in the courts also 
present a great step forward in how abuse is tackled by the criminal justice agencies in Scotland.

9. Scotland also has a National Strategy to Address Domestic Abuse, which defines 
domestic abuse as follows:

Domestic abuse (as gender-based abuse), can be perpetrated by partners or ex-partners 
and can include physical abuse (assault and physical attack involving a range of 
behaviour), sexual abuse (acts which degrade and humiliate women and are perpetrated 
against their will, including rape) and mental and emotional abuse (such as threats, verbal 
abuse, racial abuse, withholding money and other types of controlling behaviour such as 
isolation from family or friends).3

10. This definition highlights the fact that domestic abuse covers a wide range of behaviours.  
This is one of the factors that has contributed to the difficulties encountered by the criminal 
justice process in responding effectively to the abuse.  As there is no distinct crime of domestic 
abuse, it is only behaviour that falls within the existing definition of a crime that can be 
prosecuted.  Whilst this covers many of the actions contained in the definition above, it does not 
apply to mental and emotional abuse.

11. A record 53,681 cases of domestic abuse were reported in Scotland in the last year, 
representing an increase of 8% on the previous year and showing a steady increase in the number 
of incidents reported since 1999-2000.4  In the 12 months to March 2008, 5,029 people were 
convicted of offences related to domestic abuse. Approximately 50% of those convicted received 
either a fine or were admonished and 11.5% of offenders received a custodial sentence.5  The use 
of fines or admonishment as a disposal is regarded as unsuitable for cases involving domestic 
abuse6. These disposals provide little, if any effective sanction and will not serve to increase the 

1 Scottish Police Service/COPFS (2008) In Partnership, Challenging Domestic Abuse V3/12/08 (ACPOS and 
COPFS)
2 Connelly, C. (2008), Handling Domestic Abuse Cases, (Edinburgh, The Scottish Government) 
3 http://www.scotland.gov.uk/library3/law/stra-01.asp
4 Scottish Government Statistical Bulletin, Domestic Abuse as Recorded by the Police in Scotland 2008-09 (2009)
5 Parliamentary Question – S3W - 28829
6 For further discussion see Connelly, C., (2010), “Still Just “A Domestic”, Scottish Criminal Law, January pp 111-
112 (Edinburgh, W. Green)
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safety of victims which is better achieved by probation orders combined with rehabilitation 
programmes.7

12. Particular attention must be paid to the fact that, in recent years, research findings have 
revealed that one of the most “dangerous” times for a victim of abuse is at the point of separation 
or after leaving a violent partner.8  Research by Wilson and Daly has shown, for example, not 
only that victims are more likely to be subjected to violence and abuse when they flee a violent 
relationship but also that they may be more likely to be killed by their partner.9 The Scottish 
Executive Statistical Bulletin reports that over half (53%) of all female victims of homicide and 
6% of all male victims recorded in the last 10 years were killed by a current or former partner.10

The most recent statistics show that in 40% of cases of domestic abuse, the victim and 
perpetrator were ex-partners or ex-spouses.11

13. These figures contradict the common myth that when an abusive relationship ends the 
violence and abuse will also end.

The use of civil protection orders

14. Many jurisdictions have made use of civil protection orders to help protect victims of 
abuse. The main benefit is that civil protection orders, in addition to prohibiting future criminal 
actions such as assaults, are useful in curtailing behaviour which does not amount to a crime, 
such as an abuser following a victim or loitering at their workplace or home.  As can be seen 
from the definition provided in the National Strategy, domestic abuse can include mental and 
emotional abuse, actions which do not fall within the definition of any existing crime.  Such 
behaviour can be very threatening and may be a pre-cursor to more serious criminal behaviour in 
the future.  This is recognised by Strathclyde Police Domestic Abuse Coordination Unit who 
stated that “There are many forms of domestic abuse that are not considered “criminal” and so 
civil protection is vital for victims in this position.”12

15. Those who have obtained a civil protection order in response to domestic abuse reported 
many benefits.13  The order acts as a symbol that the victim has confronted their abuser and 
demanded that the abuse come to an end.  The order also provides reassurance that the abuse in 
the relationship is wrong and that the authorities take it seriously.  It is for this reason that, when 
an order is breached, it is of paramount importance this is treated seriously and is met with a 
robust response.

7 Connelly, C., (2010), “Still Just “A Domestic”, Scottish Criminal Law, January, pp 111-112 (Edinburgh, W. 
Green)
8 Lees, S. “Marital rape and marital murder” in Hamner, J. and Itzen, K. (eds), Home Truths about Domestic 
Violence (2000) 57-73
9 Wilson, M. and Daly, M. “Till death do us part”, in Radford, J. and Russell, D. (eds), Femicide The Politics of 
Woman Killing (1992), 83-98
10 Scottish Government Statistical Bulletin, Homicide in Scotland, 2006- 07, (2007) 10
11 Scottish Government Statistical Bulletin, Domestic Abuse as Recorded by the Police in Scotland 2008-09 (2009)
http://www.scotland.gov.uk/Resource/Doc/292984/0090391.pdf
12 Strathclyde Police Domestic Abuse Coordination Unit, Consultation Response 20
13 Connelly, C. & Cavanagh, K. (2007) “Domestic abuse, civil protection order and the “new criminologies”: is 
there any value in engaging with the law?”.  Feminist Legal Studies, 15: 259-287
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16. These orders are an important part of a robust legal response to domestic abuse which 
sends a clear message of intolerance to perpetrators.

The current law on civil protection orders in Scotland

17. Before a civil protection order can be granted, the civil standard of proof (the “balance of 
probabilities”) is used to decide the application, rather than the criminal standard (“beyond 
reasonable doubt” which requires two independent pieces of evidence for corroboration).  This 
reflects the fact that civil protection orders are intended to protect victims from future behaviour, 
rather than punish abusers for the wrongs of the past.  Unlike complaints made through the 
criminal process, an abuser does not face consequences simply because their victim has applied 
for an order.  Any further action will only arise if the abuser then breaches the civil order.

18. In Scotland, there are three kinds of civil protection order available to victims of abuse.  
These are an interdict with no power of arrest, an interdict with a power of arrest and a non-
harassment order.

Interdict with no power of arrest

19. This order is obtained to prohibit specific actions by a named individual. Such an order 
can be used to prohibit any behaviour which amounts to domestic abuse.  

20. An interim interdict may be granted very rapidly, but its effectiveness is limited by the 
fact that the police have no power to arrest someone who breaches its terms.  There is no power 
of arrest attached and breach is not a crime unless the behaviour which constituted the breach 
was in itself criminal behaviour.  Where, for example, an abuser loiters outside their victim’s 
home or workplace, although this may breach the interdict, this behaviour will not amount to a 
crime.

21. The only remedy for the individual who has the interdict is to return to court, possibly at 
their own expense, to raise a civil action for breach of interdict. 

Interdict with power of arrest

22. The Matrimonial Homes (Family Protection) (Scotland) Act 1981 and the Protection 
from Abuse (Scotland) Act 2001 (as amended by the Family Law (Scotland) Act 2006) allow a 
power of arrest to be attached to an interdict. The power of arrest allows the police to arrest the 
abuser if the interdict is breached. 

23. However, the breach in itself is not a criminal offence and a prosecution can only take 
place if the actions of the abuser also amount to a crime for which there is sufficient evidence. If 
no prosecution is to take place, the arrested person will appear before a sheriff who has the 
power to remand them in custody for a maximum of two days. This detention is not deemed to 
be a punishment. Regardless of what, if any, criminal proceedings take place, the individual in 
possession of the interdict can raise an action in the civil court for breach of interdict, as outlined 
above. This is both time consuming and can be prohibitively expensive if the individual does not 
qualify for legal aid.
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Non-harassment order

24. The Protection from Harassment Act 1997 (“the 1997 Act”) allows a victim of abuse to 
apply for a civil non-harassment order.  The order will be granted where there is evidence of a 
“course of conduct” involving at least two separate occasions of harassment.14  A procurator 
fiscal is also able to apply for a non-harassment order at the sentencing stage, following an 
accused being convicted of an offence where there is evidence of a course of conduct of 
harassment of the victim. 

25. Breach of a non-harassment order is a criminal offence punishable by up to five years 
imprisonment.  This sends the correct message to perpetrators that breached orders will be 
treated seriously as a crime and avoids the expense and stress which may accompany pursuing 
breached civil protection orders in the courts.

26. There is anecdotal evidence that a course of conduct requirement has severely restricted 
the number of orders being sought following successful prosecutions in domestic abuse cases, 
which rarely involve conduct on two separate occasions, and an opportunity to protect vulnerable 
people is therefore lost. Should the Criminal Justice and Licensing (Scotland) Bill, currently 
before the Scottish Parliament, become law this will be amended.

THE CURRENT LAW: PROBLEMS AND PROPOSED SOLUTIONS

27. The problems with the current law on civil protection orders in Scotland, alluded to 
briefly above, were identified in an evaluation of all Scottish civil protection orders that was 
carried out in 2003 (“the Scottish study”)15 and fall broadly into two main areas: access to 
justice16 and a failure to provide a robust response to breached orders17.  These problems, and 
how they will be tackled by the Bill, will now be considered in more detail.   

Problem 1: Access to justice – non-harassment orders and legal aid

Non-harassment orders: the “course of conduct” requirement

28. In the civil court, a victim of abuse must make their own application for an order to be 
protected from further abuse or harassment. The burden of proof rightly lies with the victim.

29. When a victim of abuse applies for a non-harassment order, two different occasions of 
harassment need to be shown in the civil court. This is because a “course of conduct” must be 
established before an order can be granted. The Scottish study has shown that the victim’s 
statement about the abuse is often not enough to meet this evidential requirement.18 Eyewitness 

14 This includes: conduct amounting to harassment; conduct intended to amount to harassment or conduct occurring
in circumstances where it would occur to a reasonable person that it would amount to harassment
15 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
16 Connelly, C., (2010), “Institutional Failure, Social Entrapment and Post-Separation Abuse”, Juridical Review, pp 
43-64
17 Connelly, C. & Cavanagh, K. (2007) “Domestic abuse, civil protection order and the “new criminologies”: is 
there any value in engaging with the law?”.  Feminist Legal Studies, 15: 259-287
18 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
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accounts and the evidence of professionals, particularly doctors, are preferred, for each of at least 
two separate incidents of harassment. 

30. Providing this evidence is problematic as many victims do not tell anyone about the 
abuse they are suffering.19 It can be even more difficult for black and ethnic minority victims of 
abuse due to the barriers they face in accessing professional services, which include language 
barriers and lack of means to contact service providers.20 As a consequence of these factors, the 
required supporting evidence of a course of conduct may not be available.  Many of the 
responses to the consultation reported that this requirement acts as a barrier to justice for some 
who suffer abuse.

31. Given the rights enshrined in the European Convention on Human Rights (ECHR) Article 
3, namely “no one shall be subjected to torture or to inhuman or degrading treatment or 
punishment”, it may be the case that the need to have two incidents of abuse proven before a 
protection order can be granted by a civil court would breach the Article. 

How the Bill will tackle this problem

32. The Bill addresses these issues by amending the 1997 Act21 – where the conduct 
complained of in an action of harassment falls within the definition of domestic abuse, the 
decision on whether to grant a non-harassment order will be made without reference to a course 
of conduct. Further, the definition of conduct makes it clear that the harassing behaviour need 
only occur on one occasion.  This ensures that it is competent for a court to grant remedies for an 
action of harassment, where domestic abuse has occurred, after evidence of only one occasion of 
harassing behaviour is brought before it.

33. The purpose of a protection order is to protect against future abuse.  If the perpetrator is 
of good behaviour, their liberty is not infringed.  It is only if the person continues to flout the 
criminal law that they will be subject to trial and punishment. However, if further abuse is 
intended, the order may either prevent it or allow swift police action resulting in criminal 
proceedings. This is supported both by Strathclyde Police Domestic Abuse Coordination Unit,  
who wish to see increased use of non-harassment orders22, and ACPOS, who noted that “The 
current system is wholly unacceptable”.23

34. This measure will not make any changes to the law of evidence.  The burden of proof in 
the civil proceedings to obtain the order remains with the victim of abuse.  Should the order be 
breached, the burden and standard of proof rests with the Crown.  The only thing that will 
change is the amount of evidence a victim of abuse will be required to show before they receive 
a non-harassment order.  This will bring the order in line with other civil protection orders.  After 
all, breach of an interdict with a power of arrest, for example, may result in a criminal penalty 
and yet evidence does not have to be given of two occasions of behaviour before it will be 

19 Mirrlees-Black, C. (1999) Domestic Violence: Findings from a New British Crime Survey Self-completion 
Questionnaire, Home Office Research Study 191.; Walby, S. and Allen, J. (2004) Domestic Violence, Sexual 
Assault and Stalking: Findings from the British Crime Survey, Home Office Research Study 276
20 Shakti Women’s Aid, Consultation Response 35
21 Section 1 Domestic Abuse (Scotland) Bill
22 Strathclyde Police Domestic Abuse Coordination Unit, Consultation Response 20
23 Association of Chief Police Officers, Consultation Response 39
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granted.  The course of conduct requirement currently acts as a de facto corroboration 
requirement and this is out of step with other civil orders.  

35. While some of the consultation responses flagged up the issue that removing the “course 
of conduct” requirement might leave non-harassment orders open to abuse, it is very unlikely 
that this will be borne out in reality.  As has been stated, court practice expects eye-witness 
accounts and evidence from professionals before an order will be granted and the statement of 
the victim, on its own, will not be sufficient to justify granting the order. 

Access to legal aid

36. When a person is charged with a criminal offence arising from domestic abuse they will 
get non-means tested legal aid to engage a solicitor to represent them when they appear in court 
from custody. The joint protocol between police and prosecutors means that there is an 
assumption that suspected perpetrators of domestic abuse will be remanded in custody.24

Following this first appearance, legal aid is means-tested25, however, the test includes issues 
other than merely income including interests of justice, loss of livelihood etc. As a result of these 
wider factors, there is anecdotal evidence from solicitors in the Scottish study that perpetrators of 
abuse will secure legal aid more often than victims of abuse seeking protection.

37. Victims of domestic abuse are likely, therefore, to be required to finance expensive 
applications for civil protection orders (interdict with a power of arrest or a non-harassment 
order) to protect themselves from future abuse.26 Black and ethnic minority victims of abuse may 
again face additional barriers including lack of understanding of the system and the immigration 
restriction of having “no recourse to public funds”.27

38. Even where the victim is eligible for civil legal aid, they will be means tested.  As many 
victims seek civil protection orders after leaving an abusive partner or spouse, the calculation of 
their assets and income is done at a time of flux: they will often have left their own home, are 
seeking alternative accommodation, and do not yet have welfare benefits or a right to the shared 
assets of their relationship secured.28

39. If a victim is faced with paying legal aid contributions, this will be made more difficult if 
they have left their home and assets to flee violence and in the interim before they can access 
their share of matrimonial property.  Such a scenario is not an unusual narrative of those who are 
fleeing violence. As a result, many victims may face prohibitive contribution levels that can lead 
to an abandonment of the action.29  The overwhelming majority of consultation responses 
supported this point – one respondent admitted to regularly advising victims of abuse to give up 

24 Scottish Police Service/COPFS (2008), In Partnership, Challenging Domestic Abuse V3/12/08, (ACPOS and 
COPFS) http://www.copfs.gov.uk/Resource/Doc/13547/0000559.pdf
25 Special arrangements in the dedicated Domestic Abuse Courts in Glasgow Sheriff Court allow accused to access 
non-means tested legal aid for all subsequent court diets
26 Connelly, C., (2010), “Institutional Failure, Social Entrapment and Post-Separation Abuse”, Juridical Review, pp 
43-64. The exception is where non-harassment orders are sought by prosecutors following conviction, which is rare.
27 Shakti Women’s Aid, Consultation Response 35
28 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
29 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
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work and go into temporary accommodation in order to secure a civil protection order and also 
wrote about one victim of abuse who sought and obtained a civil protection order even though 
she knew she could not afford it because “she was less afraid of Sheriff Officers (when she 
didn’t pay) when they came to the door than her ex partner…”30

40. In the Scottish study almost three-quarters (72%) of the victims interviewed had applied 
for a civil protection order and of those, over half (52%) were not eligible to obtain legal aid.31
Nine (39%) found it “difficult” to obtain orders because they struggled to pay the financial 
contribution required by the Legal Aid Board. Solicitors identified contribution levels as 
prohibitive for some clients and also referred to the difficulty of calculating contribution levels at 
a time when the victim may be leaving their partner and as a result would be homeless, seeking 
new accommodation or staying with friends.

41. Interviews with victims conducted as part of the Scottish study demonstrate that access to 
justice is a real issue for some who are seeking protection from domestic abuse.  Solicitors said:

Solicitor 1: “They are having to pay a significant amount of money that basically should 
come from the basic legal aid system…lots of people don’t go ahead because of the level 
of contributions..”

42. The Scottish study revealed that the strict criteria for obtaining legal aid resulted in only 
those on a full complement of state benefits qualifying for full legal aid.32 The majority of 
women in the study were either required to make a substantial financial contribution or were 
refused legal aid. In 2003, the average contribution of £849 was payable by 30% of those in 
receipt of legal aid in up to twenty monthly instalments and in 2007 this figure had increased to 
£1027 payable by 23% of applicants.33

43. The findings from the Scottish study are supported by subsequent research conducted by 
the Law Society of Scotland.34  This research was informed by 105 responses to a questionnaire 
comprised of 14 questions about civil legal aid. 41% of respondents reported that they no longer 
offered civil legal aid work in respect of interdicts.35  A further 40% indicated that they were 
considering ceasing to represent legally aided clients who were seeking interdicts.36  The reason 
for ceasing to offer these services included the fact that they were financially unviable (91% of 
those who offered civil legal aid) and the bureaucracy involved in securing legal aid from the 
Scottish Legal Aid Board (72% of those who offer civil legal aid). 

44. The difficulties reported by the Law Society in respect of the lack of financial viability of 
civil legal aid work and the prohibitive bureaucracy of the Scottish Legal Aid Board (SLAB) 

30 Domestic Abuse Unit Lothian and Borders Police, Consultation Response 23
31 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451  
pp. 67-69
32 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
33 Scottish Legal Aid Board, Annual Report (2007-08) 39
34 The Law Society of Scotland, Civil Legal Aid Research (2007)
35 The Law Society of Scotland, Civil Legal Aid Research (2007) p.6
36 The Law Society of Scotland, Civil Legal Aid Research (2007) p.6

This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 45) as introduced in the 
                                              Scottish Parliament on 27 May 2010 

30



This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 45) as introduced in the 
Scottish Parliament on 27 May 2010

9

mirror the findings of the Scottish study.  Both studies suggest that the consequence of these 
difficulties is that solicitors are no longer willing to represent legally aided clients who are 
seeking a civil protection order in response to domestic abuse.  It is suggested in the Law Society 
report that the consequence of this is “the creation of advice deserts”.37  This is further supported 
by the decrease in the number of law firms registered with SLAB for civil legal assistance which 
dropped from 756 in 2005 to 676 in 2007. Figures from other sources, e.g., Women’s Aid or 
Strathclyde Police show an increase in the number of incidents of domestic abuse year on year, 
yet the numbers of applications being made for legal aid to obtain an interdict or non-harassment 
order dropped from 6,190 in 2006/07 to 4,917 in 2007/08. Whilst all of the reasons for this 
decline are not transparent, the financial limits applicable to legal aid eligibility and the number 
of solicitors now willing to do this type of work, must have some bearing on the decline.38

45. On 7th April 2009, the Scottish Government increased the annual disposable income limit 
for civil legal aid from £10,306 to £25,000.39  This will improve the position of many who seek 
protection from abuse. Of greatest importance, however, is the fact that even with the new 
increase of annual disposable income to £25,000, some victims will continue to encounter 
financial barriers when seeking protection from abuse. 

46. The increase does not address the imbalance between the access to justice afforded to the 
perpetrator and that available to the victim of abuse, as described above.

How the Bill will tackle this problem

47. The Bill would address the issues raised above by making amendments to the Legal Aid 
(Scotland) Act 1986.40  These amendments make legal aid available without means testing or the 
levying of a contribution to all of those who seek an interdict with a power of arrest under the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 or the Protection from Abuse 
(Scotland) Act 2001 or a non-harassment order for the purpose of protection against domestic 
abuse. 

48. The effect of the amendment is to increase access to justice for those subjected to 
domestic abuse and make this on a par with those who perpetrate abuse.  In absence of this, civil 
protection orders will remain inaccessible to some victims of abuse.  This measure ensures that 
victims would no longer have to pay for their own protection. 

49. There may be some concern that removing the financial means test will result in abuse of 
the legal aid system, however, it must be remembered that SLAB currently apply the legal merits 
tests of probable cause and reasonableness before an application for civil legal aid will be 
granted.  As the Family Law Association has noted, “the number of trivial cases would not be 

37 The Law Society of Scotland, Civil Legal Aid Research (2007) p.4
38 Connelly, C., (2010), “Institutional Failure, Social Entrapment and Post-Separation Abuse”, Juridical Review, pp 
43-64
39 The Advice and Assistance and Civil Legal Aid (Financial Conditions and Contributions) (Scotland) Regulations 
2009, SI 2009/143 s 4(5)
40 Section 2 Domestic Abuse (Scotland) Bill
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significant as competent solicitors will only take actions to court if the evidence they can present 
is sufficient to support the application for legal aid to the court”.41

50. The cost of providing this protection on a non-means tested basis should be offset by a 
reduction in the costs generated by domestic abuse in society.  The Scottish Government 
document “Safer Lives: Changed Lives” estimates that domestic abuse costs the Scottish public 
purse £2.3 billion.42  By allowing access to orders which emphasise early intervention and 
prevent repetition of the abuse, while there may be short term costs from this proposal, allowing 
non-means tested legal aid will result in long term benefits in terms of a reduction in the cost of 
domestic abuse which will be experienced across legal, housing, health and education services.  
ACPOS agreed, arguing that “any and all additional costs can be factored and will be a fraction 
in comparison to the emotional and financial costs required to investigate further abusive 
incidents”.43

Problem 2: Failure to provide a robust response to breached orders

51. The breach of a non-harassment order is a crime. Breach of an interdict with a power of 
arrest may involve behaviour which is criminal (such as a breach of the peace or assault), but a 
breach of interdict is not, in itself, a crime.

52. Where the abuser behaves in a way that breaches the interdict but does not commit a 
crime (for example loitering outside the victim’s home), the consequences are very limited. The 
breach is a form of contempt of court and, although the power of arrest allows the police to 
remove the person from the scene, no prosecution can be brought if no crime has been 
committed and the maximum possible outcome, from criminal proceedings, is a remand in 
custody for up to two days.  Breach of the interdict is not a crime. As noted above, actions for 
breach of interdict in the civil courts are costly, lengthy and rarely have any punitive outcome. 

53. Due to the method of recording prosecutions of breached civil protection orders, limited 
information is available. The Scottish study did examine the available evidence of breached civil 
protection orders and found that there were rarely criminal proceedings that resulted in 
conviction and punishment. Interdicts with a power of arrest were more frequently dealt with 
under the alternative procedure where a prosecution does not proceed and, as a result, the 
perpetrator appears before a sheriff in a criminal court who is empowered to order their detention 
for up to two days.44 As noted above, this detention is not deemed to be a punishment for 
breaching the interdict. Instead this time is to allow parties to “cool off” and potentially allow the 
victim to make decisions and arrangements to increase their safety.

54. The breach is often part of an ongoing series of abusive behaviour, and so can be 
particularly distressing and frightening for victims (and, often, their children). Meanwhile, the 
message to the perpetrator is that they may show contempt for the law without sanction: 

41 Family Law Association, Consultation Response 30
42 COSLA/Scottish Government (2009) Safer Lives: Changed LivesA A Shared Approach to Tackling Violence 
Against Women in Scotland (Edinburgh: Scottish Executive)
43 Association of Chief Police Officers in Scotland, Consultation Response 39
44 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
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“The seriousness of this behaviour and the effect on the recipient can only be fully 
appreciated if it is viewed against the background of violence the woman has suffered, 
the threats she may have received and the unpredictability of the man’s future actions.”45

55. The holder of the interdict is left with only one way to address the breach of the order: to 
bring an action for breach of interdict, in effect a contempt of court, by lodging a fresh initial 
writ in the civil court. They are responsible for paying the costs of this, unless they can secure 
legal aid, and the same issues about prohibitive contribution levels apply as were described in the 
section on “Access to legal aid”. 

56. Where a civil action for breach of interdict is raised, the lodging of the initial writ results 
in a hearing before a civil court. The perpetrator is ordered to appear in the civil court and if the 
breach is admitted or proved, the court can impose a fine or a maximum of three months 
imprisonment. However, the process can be very lengthy if the perpetrator does not turn up, or if 
they deny any aspect of the alleged breach. As this is a civil procedure, the imposition of 
imprisonment for breach of interdict is rare46, as it is deemed to be inappropriate for such a 
disposal to be used in the civil process.

57. The current position results in the onus often being on the victim to initiate and fund an 
action for breach of interdict which can be onerous, prohibitively expensive and, often, without 
satisfactory conclusion. 

How the Bill will tackle this problem

58. The Bill addresses this problem by making it a criminal offence to breach an interdict 
with a power of arrest where domestic abuse is involved.47 This offence is punishable (a) on 
conviction on indictment, to imprisonment for a term not exceeding five years or to a fine, or to 
both such imprisonment and such fine; and (b) on summary conviction, to imprisonment for a 
period not exceeding six months or to a fine not exceeding the statutory maximum, or to both 
such imprisonment and such fine. 

59. Such an approach was considered by the Justice and Home Affairs Committee during the 
passing of the Protection from Abuse Bill but it ultimately decided against criminalisation in 
order to avoid compromising the chance of reconciliation and also to avoid the situation where 
Sheriffs were unwilling to grant the order for behaviour which they felt was “trivial”.48  The 
Scottish study and other analysis suggests that the priority should be the safety of victims and 
their children who have been subjected to domestic abuse rather than reconciliation of abusive 
relationships.49 The former is best achieved by robust civil protection orders being readily 
available which are treated as crimes if breached. The rolling out of a specialist response to 
domestic abuse in the courts will increase understanding of abuse and the fact that even “trivial”

45 Connelly, C. & Cavanagh, K. (2007) “Domestic abuse, civil protection order and the “new criminologies”: is 
there any value in engaging with the law?”.  Feminist Legal Studies, 15: 259-287
46 Macphail, I. (2006), Sheriff Court Practice, (3rd edition) edited by Welsh T. (Edinburgh: W. Green).
47 Section 3 Domestic Abuse (Scotland) Bill
48 See Maureen Macmillan, Consultation Response 19
49 Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from Abuse (Scotland) Act 2001, 
(Edinburgh, Scottish Executive Social Research). http://www.scotland.gov.uk/Publications/2003/11/18560/29451
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behaviour, as part of a history of abuse, may be a precursor to more serious conduct.  For these 
reasons, it is felt that criminalisation of the order is now appropriate. 

60. The new offence is intended to replace the existing mechanisms for dealing with breach 
of an interdict with a power of arrest i.e. two days detention after appearing before a Sheriff 
where no criminal proceedings are to take place.  It is not, however, meant to replace the option 
of pursuing a civil hearing for contempt of court.  For this reason, sections 3(5) and 3(6) are 
included in order to deal with the issue of double jeopardy.   Where an abuser is convicted for 
breaching the interdict in a criminal court, the breach will not be punishable as a contempt of 
court and vice versa.  

61. This new criminal offence would enable a more effective response by police and 
prosecutors to ongoing domestic abuse and would also allow the order to act as a strong deterrent 
to the abusive person. ACPOS agreed with this statement and added that such a measure would 
also allow police officers to “gather intelligence and create meaningful profiles of serious/serial 
offenders and therefore contribute to the management of future risk of harm.”50  Further, as noted 
by the majority of the consultation responses, this will send a message that breach of interdict 
and abusive behaviour will not be tolerated in Scotland.

THE DEFINITON OF DOMESTIC ABUSE

62. Throughout the sections of the Bill, reference has been made to “domestic abuse”.  This 
has necessitated the provision of a statutory definition of domestic abuse.  This has been 
provided in section 4 of the Bill.  This provides that any behaviour will be considered to be 
domestically abusive where it falls within the definition of abuse and occurs in any of the 
specified relationships in section 4(1).  This list of relationships may be amended by subordinate 
legislation in order to add new categories of relationship.

63. Particular attention should be paid to the words “established relationship” in section 
4(1)(a)(ii).  These words are intended to cover those couples who are not married or in a civil 
partnership but who would still be considered to be in a relationship, whether they are or are not 
cohabiting.  In order to avoid confusion, it has been specified that the length of time that the 
parties have been in the relationship is not a factor which is relevant to assessing whether such a 
relationship is “established”.  Further, as per the definition in section 4(3), this definition 
includes (but is not limited to) those who have entered into a sexual relationship.

ALTERNATIVE APPROACHES

64. Varying approaches have been adopted in other jurisdictions in respect of access to 
justice and civil protection orders. 

65. In some jurisdictions, such as Australia, civil protection orders can be applied for by the 
police.51 In other jurisdictions, e.g, in some parts of the USA, women can apply for an order by 

50 Association of Chief Police Officers in Scotland, Consultation Response 39
51 Despite the empowerment of police to apply for orders on behalf of victims of domestic the limited evidence 
available suggests the police practices vary amongst States. Whilst police in South Australia applied for 97% of civil 
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visiting a court house and completing a form. Neither of these jurisdictions requires that the 
woman has independent legal representation before they can obtain an order. In both 
jurisdictions breach of a civil protection order is a crime.

66. In England and Wales, the Domestic Violence, Crime and Victims Act 2004 (“the 2004 
Act”) made the breach of a non-molestation order an offence (s.1). It is also possible for a civil 
protection order to be granted after an unsuccessful prosecution. Section 12 of the 2004 Act 
states that where “(a) court before which a person (“the defendant”) is acquitted of an offence 
may, if it considers it necessary to do so to protect a person from harassment by the defendant, 
make an order prohibiting the defendant from doing anything described in the order”.

67. It is clear that international approaches have made civil protection orders more accessible 
to those subjected to domestic abuse although the approach adopted in Australia has been 
criticised as resulting in many “cross applications” as the police are unable to distinguish 
between perpetrators and victims. The ability to grant orders in England and Wales following an 
unsuccessful prosecution will increase the protection available to victims of abuse without 
having recourse to the civil courts. This Bill seeks to improve access to justice and in particular 
protection orders, via improved access to legal representation and easing of evidential burdens 
by removing the need to prove a course of conduct. The criminalisation of breached orders has 
been recorded as having an increased deterrent effect and an improved sense of safety of those 
subjected to abuse52.  For these reasons, the criminalisation of all breached civil protection orders 
has been introduced in this Bill.

CONSIDERATION OF OTHER POLICY ISSUES

Joint Protocol on Domestic Abuse between ACPOS and COPFS53

68. The joint protocol between ACPOS and COPFS commits the police to treating all 
incidents of domestic abuse as high priority. The Protocol sets out a presumption that all cases in 
which there are sufficient corroborative evidence of a crime will be reported to the Procurator 
Fiscal and there is also a presumption that, save in exceptional circumstances, alleged offenders 
will be detained in custody pending appearance at court. Where there is sufficient evidence in 
cases involving violence against the victim there is a presumption in favour of prosecution and, 
where a decision is taken to prosecute, these cases will proceed in the Sheriff or High Court.

69. The presumption in favour of prosecution is recognition of the fact that domestic abuse 
must be taken seriously.  This approach is, however, weakened by the fact that not all behaviour 
which is considered domestic abuse will amount to a crime.  Actions which constitute mental 
and emotional abuse do not fall within present definitions of criminal behaviour.

protection orders few cases are initiated by police in Tasmania and the Northern Territory and only 15% of cases in 
Victoria are initiated by the police. R Alexander, Domestic Violence in Australia, (2002), at 140, 154, 123, 164
52M Chaudhuri and K Daly, “Do Restraining Orders Help? Battered Women’s Experiences with Male Violence and 
Legal Process” in E S Buzawa and C G Buzawa (eds),  Domestic Violence: The Changing Criminal Justice 
Response, (1992); C Connelly and K Cavanagh, Domestic Abuse, Civil Protection Orders and the “New 
Criminologies”: Is There Any Value in Engaging With The Law?, (2007) 15 Feminist Legal Studies  259-287
53 Scottish Police Service/COPFS (2008), In Partnership, Challenging Domestic Abuse V3/12/08, (ACPOS and 
COPFS) http://www.copfs.gov.uk/Resource/Doc/13547/0000559.pdf
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70. In order to address this problem, and recognise the seriousness of mental and emotional 
abuse, the criminalisation of breach of interdict with a power of arrest allows a robust response 
to abusive behaviour and also communicates to offenders that abusive behaviour is taken 
seriously and will not be tolerated.  The provisions of the Bill, therefore, complement the 
approach taken in the joint protocol and create a more robust legal response to domestic abuse.

The specialist response to domestic abuse in the courts54

71. The specialist response to domestic abuse in the courts has been successful in providing a 
more effective forum and greater success in prosecuting perpetrators and supporting victims of 
domestic abuse, which has led to a reduction in case attrition as more victims are willing and 
able to support prosecutions. A central recommendation of the “Toolkit” used to implement the 
specialist response is the use of probation orders combined with re-education programs for 
abusive men, such as the CHANGE program and/or drug/alcohol counselling.  

72. It would be fitting that the “rolling out” of the specialist response to criminal prosecutions 
involving domestic abuse is accompanied by a more accessible and robust system of civil 
protection orders which should be achieved by this Bill.  Those abusers who undertake repeated 
abuse in contravention of civil orders would be channelled into the rehabilitative programmes 
offered by the Specialist Response and this change should, in coming years, offer improved 
safety for victims of abuse and their children.

Scottish Government commitment to tackling domestic abuse

73. The Bill also supports the Scottish Government commitment to tackle Domestic Abuse as 
expressed in the National Domestic Abuse Delivery Plan in respect of children and Young 
People and “Safer Lives: Changed Lives A Shared Approach to Tackling Violence Against 
Women in Scotland (June 2009).

IMPLEMENTATION

74. This act will come into force three months after Royal Assent.  This will allow the 
provisions to be implemented as soon as possible whilst allowing time for knowledge of the 
provisions to be disseminated amongst the general public and relevant practitioners. 

CONSULTATION

75. The consultation for this Bill was carried out by Rhoda Grant MSP and ran from 1 
December 2009 until 26 February 2010.  A number of late submissions were accepted and 
considered.

76. As well as being made available on the Scottish Parliament’s website, 225 consultation 
documents were sent out to organisations and individuals with an interest in the issue and 
recipients were encouraged to bring the consultation to the attention of others.  There was also a 
link to the document on the member’s website.  Further copies were issued on request as well as
being downloaded from the Scottish Parliament website.

54 Connelly, C. (2008), Handling Domestic Abuse Cases, (Edinburgh, The Scottish Government)
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77. The consultation sought views on changing the law to provide greater protection and 
access to justice to victims of domestic abuse.  In total, there were 40 responses to the 
consultation document.  These can be categorised into the following groups:

From Number
Voluntary Sector 16
Local Authorities 9
Professional Bodies 5
Individuals 4
Police Bodies 3
Campaign Groups 1
Unions 1
Public bodies 1

78. Of the responses, 36 (90%) supported the proposal, 2 (5%) expressed opposition to the 
proposal and 2 (5%) neither opposed nor supported the proposal.  Support for the proposal was 
drawn from across all groups – the most common feature of the general comments to the 
responses was the strong support for the proposal and the support for increasing access to justice 
and protection for victims of domestic abuse. 

Support for the Proposal

90%

5%

5%

Yes

No 

Neither 

79. Respondents to the consultation document were invited to submit their own general 
comments and/or answers to the following seven questions:

What advantages or problems might arise as a result of removing the course of conduct 
requirement?

80. This was addressed by 33 responses and was universally welcomed and support “without 
reservation” was offered by the Association of Chief Police Officers.55  The majority of 
respondents to this question explored the advantages of the measure, which included the fact that 
victims would no longer have to wait to be subjected to further abuse to receive protection, that it 
would give victims greater confidence to report domestic abuse and that it would increase the 
availability of protection to victims. 

55 Association of Chief Police Officers in Scotland, Consultation Response 39
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What are the main benefits of making it easier to obtain a non-harassment order? 

81. There were 24 responses to this question and the majority highlighted that this would 
result in increased protection both for victims of domestic abuse and their children.  ACPOS 
argued that such a measure would empower the police to come forward at an earlier stage in the 
abusive relationship and protect the victim.56

What advantages or problems might arise with the removal of means testing?

82. There were 26 responses to this question, all of which intimated that there would be 
significant benefits to removing means testing in this regard. Some disadvantages were 
highlighted, but there was a general consensus that these would be outweighed by the 
advantages.  Many responses highlighted that victims of abuse should not have to pay for their 
own protection and also pointed to the fact that, when a victim of abuse leaves the relationship, 
they can incur significant costs causing financial hardship which is only exacerbated by the need 
to pay for a protection order.  One respondent noted that removing means testing of legal aid was 
necessary to comply with obligations under the European Convention on Human Rights and 
another suggested that both pursuers and defenders would have to receive non means-tested legal 
aid in order to comply with Article 6 ECHR (see section on “Human rights” for a response to 
these points).  It was also recognised that, while there may be an initial cost in terms of legal aid, 
this would be offset by the savings that would be made due to the robust way in which repeated 
abuse could be tackled.

What are the main benefits of removing means testing?

83. A variety of benefits that would result due to the removal of means testing were 
identified.  These included greater access to justice, the fact that victims would no longer have to 
make a choice between seeking protection and having enough money to live on and that victims 
of abuse may be instilled with greater confidence to leave their partners following the change.

What are the advantages and problems that might arise from making it a criminal offence to
breach an interdict with a power of arrest? 

84. This aspect of the Bill was welcomed by all 26 who responded to this question and 
received strong support.  There was recognition that the measure would show that domestic 
abuse is taken seriously and that the change would give weight to the interdicts.  One respondent 
also noted that this change would lessen the onus and pressure on the victim to pursue a case for 
breach of the interdict.

What do you see as the main benefits of making it a criminal offence to breach an interdict with 
a power of arrest?

85. The responses to this question identified three main benefits: the change (i) provided a 
heightened deterrent, (ii) offered greater protection for victims of domestic abuse and (iii) 
showed how serious a breach is and how seriously domestic abuse is taken.  ACPOS contended 
that it would give the police the power to properly respond to a breach.57

56 Association of Chief Police Officers in Scotland, Consultation Response 39
57 Association of Chief Police Officers in Scotland, Consultation Response 39
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What costs would be associated with all of the proposals contained in the Bill?

86. There was recognition amongst the 19 respondents to this question that the proposal 
would precipitate increased costs, but that this was outweighed by the benefits the Bill would 
bring to victims of domestic abuse and wider society.  Likely additional costs in terms of legal 
aid and financial pressure on the courts and the police were identified but one respondent drew 
attention to the Scottish Government’s document Safer Lives: Changed Lives which suggests 
that £2.3 billon is spent responding to domestic abuse. It was therefore argued that this Bill could 
precipitate significant savings.  A further four respondents recognised short term costs, but in the 
long term suggested there might be savings, with a reduction in re-victimisation and reduced 
societal costs in terms of re-housing, placing of children and health costs.

87. The member very much welcomes and appreciates the interest that has been 
demonstrated in her proposal.  The responses to consultation have affirmed many of the 
member’s concerns about the prevalence of domestic abuse and the appropriate responses to 
such abuse.  These responses will be used to take forward the Bill and provide greater protection 
and justice to victims of domestic abuse.

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

Equal opportunities

88. This Bill has a positive effect on equality.  By removing the means testing for legal aid, it 
allows all victims of abuse, regardless of their economic background, to have equal access to 
protection orders.  It also addresses the discrepancy that exists in access to justice between those 
who perpetrate abuse and those who suffer abuse. 

89. The Bill will also bring an improvement to the quality of life of all those who suffer from 
domestic abuse.  By enhancing the range of measures available to robustly tackle legal abuse, it 
will send a clear message that this kind of behaviour will not be tolerated in Scotland.

Human rights

90. It is considered that the provisions in the Bill are compatible with the European 
Convention on Human Rights.

Human rights and the abuser

91. Section 2 of the Bill provides for the grating of non-means tested legal aid to any person 
who seeks either an interdict with a power of arrest or a non-harassment order for protection 
from domestic abuse.  The granting of non-means tested legal aid, under this provision, is not 
extended to the defender in such an action.  Consideration was given as to whether this provision 
would be compatible with Article 6(1) ECHR, which entitles an individual involved in civil 
proceedings a right of access to the court, a right to present an effective defence and the right to a 
fair trial. 
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92. Article 6(1) provides that the rights to fairness specified above only apply in the 
determination of “civil rights and obligations” or of any “criminal charge”.  

93. The granting of a civil protection order can not be said to involve the determination of a 
criminal charge.  In deciding what amounts to a criminal charge, a court will consider the 
classification of the “offence” in domestic law, the nature of the offence and the severity of the 
penalty.58  Case law in the United Kingdom has emphasised that proceedings cannot be said to 
be criminal where they do not involve any penal sanction.59  As already stated, there is no 
criminal consequence as a result of the granting of a civil protection order.  It is only when the 
order is breached that criminal proceedings take place.  Further, in the case of R (McCann) v 
Manchester Crown Court60 it was held that the restrictions placed on a person when an ASBO –
a civil order with criminal consequences upon breach – was granted against him did not 
constitute a penalty.  This would presumably also apply to the civil protection orders covered by 
the Bill.

94. In determining whether a case contains an issue which affects “civil rights and 
obligations”, there are four conditions which must be satisfied:

(a) there must be a genuine claim or dispute

(b) this dispute must relate to a right or obligation in domestic law

(c) this right or obligation must be broadly civil in character and

(d) the outcome of the dispute must be directly decisive for the right or obligation61

95. Point (ii) above requires that any dispute is based upon a right that is recognised by a 
national legal system.62  When a victim of abuse seeks a civil protection order, they are seeking a 
determination from the court that requires their abuser to keep away from them and to stop any 
threatening behaviour.  This is not the determination of a right or obligation which exists in 
domestic law. There is no right of access to a spouse.  At common law in Scotland, there once 
existed a duty of adherence between spouses, however, when desertion was abolished as a 
ground of divorce or dissolution63, it was thought that this right ceased to exist.64  It is important 
to remember that the granting of a civil protection order does not affect the legal status or 
relationship of the parties and a distinction can be drawn with, for example, an action for divorce 
or an exclusion order to remove an entitled spouse from the family home.  Therefore, where a 
civil protection order is sought for the protection of a spouse or partner, the action falls out-with 
the scope of Article 6.

96. Should a civil protection order also cover any children, this may also raise issues under 
Article 6.  Orders have been granted which require an abuser to keep away from both their 
partner and children.  However, these are usually granted where the abuser did not have parental 

58 Engel and Others v Netherlands (1976) A 22
59 See, for example, R v  H (Fitness to Plead) [2003] 1 WLR 411, HL; S v Miller (No 1) 2001 SC 977; B v Chief 
Constable of Avon and Somerset Constabulary [2001] 1 WLR 340
60 R( McCann) v Manchester Crown Court [2003] 1 AC 787
61 Reed, R. and Murdoch, J. (2008) A Guide to Human Rights Law in Scotland (2nd end). (Edinburgh: Tottel)
62 Zander v Sweden (1993) A 279-B at para 22
63 Abolished by the Family Law (Scotland) Act 2006 ss 12 and 45 and Sch 3
64 Thomson J. (2006) Family Law in Scotland (5th edn). (Haywards Heath: Tottel) at 56 
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rights or responsibilities in respect of the children (eg. where the children were from a previous 
relationship of the abused party).  In this case, the granting of the order would still not concern a 
“civil right or obligation” – in the case of McMichael v United Kingdom it was held that, where a 
father had not applied to the court for parental rights (as was required by his particular situation), 
care proceedings which had arisen did not involve the determination of civil rights and 
obligations as there was no legal recognition of his status as a father.  Therefore, where a civil 
protection order covers children who have no legal relationship with the abuser, there will be no 
dispute concerning a civil right and obligation and Article 6 will not be engaged.

97. Where an order covers children who do have a legal relationship with the abuser, it is 
arguable that this involves a civil right or obligation recognised in domestic law.  While there is 
no mention in Article 6 of a specific right to legal aid in order to have practical and effective 
access to a court failure to provide legal aid may constitute a breach of the Article where the 
complexity of a case makes this indispensable65.  This is determined on the specific facts and 
circumstances of each case and the European Court of Human Rights (henceforth “the Court”) 
will give consideration to, inter alia, the importance of what is at stake for the applicant in 
proceedings, the complexity of the relevant law and procedure and the applicant’s capacity to 
represent himself or herself effectively.66 Further, in order for an individual to have a fair 
hearing in a civil court, there must be an equality of arms – each of the parties in the case must 
not be placed at a substantial disadvantage vis-à-vis his or her opponent when presenting a 
case.67  With regard to legal aid, however, there is no obligation upon a State to ensure a total 
equality of arms through the use of public funds so long as each side in the dispute is not placed 
at a substantial disadvantage68. Equality of arms is, also, only one factor which must be 
considered in terms of the overall fairness of proceedings.69

98. While it is recognised that removing means testing benefits one party in proceedings 
when compared to another, it is submitted that this will not amount to a “substantial 
disadvantage”.  The granting of legal aid to victims of abuse will not be automatic and will still 
depend on the ability of an applicant to meet the legal merits test.  Further, it would be inaccurate 
to say that every case where one party was granted legal aid and the other was not was a breach 
of the right to a fair trial – there are many cases, including those related to domestic abuse, where 
one party has been granted legal aid and the other has not.  For these reasons, there is still no 
breach of Article 6 even where a civil right or obligation recognised by domestic law exists.

99. Therefore, where a civil protection order is sought in order to provide protection to a 
partner or spouse of an abuser, or where the order would also protect children with whom the 
abuser has no legal relationship, Article 6 would not be engaged at all.  Where the order covers 
children who have a legal relationship with the abuser, there is still no breach of Article 6 
because the provision in the Bill would not amount to a substantial disadvantage. 

65 Airey v Ireland (1979-80) 2 EHRR 305
66 Steel and Morris v United Kingdom (2005) 41 EHRR 22
67 Bonisch v Austria (1985) A 92
68 Steel and Morris v United Kingdom (2005) 41 EHRR 22
69 Ruiz-Mateos v Spain (1993) 16 E.H.R.R. 505
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Human rights and the victim

100. Further, after considering Articles 2, 3, 6 and 8 ECHR it is submitted that the Bill will 
bring Scotland into line with its obligations owed to victims of abuse – the current situation may 
constitute a breach of the Convention and the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW).

101. In the case of Opuz v Turkey70 the Court recognised that domestic violence is a wide 
ranging problem throughout all member states and that States may have to respond to it in a 
special way as the Court will consider the “gravity of the problem” when examining issues 
which arise as a result.71  This was a landmark case which places strong positive obligations 
upon member states to take robust measures to tackle abuse.

102. Consideration was given to Article 2 ECHR, which ensures the right to life and places 
positive obligations upon a State to take appropriate steps to safeguard the lives of those people 
within its jurisdiction.72  In Opuz, in finding a breach of Article 2, the Court drew attention to the 
fact that authorities failed to take action even though they had been repeatedly alerted to the 
violent behaviour on the part of the abuser and also failed to consider that further violence was 
foreseeable.   As has already been mentioned, mentally and emotionally abusive behaviour 
would not fall within the definition of a crime in Scots law.  Contact facilitating such abuse, 
however, can be prohibited by a civil protection order. Due to this, victims of abuse must rely on 
civil protection orders to protect them from such behaviour and to empower criminal justice 
agents to intervene should the aforementioned kinds of abusive behaviour continue.  Taking this 
into consideration along with the financial and evidential barriers that victims of abuse may 
encounter when trying to obtain a civil protection order the current situation may continue to 
expose victims of abuse to further abusive behaviour even if authorities had been alerted 
repeatedly.   Should this lead to fatal violence this could constitute a breach of Article 2 which 
enshrines a right to life. 

103. Consideration was also given to Article 3 ECHR, which places positive obligations upon 
a State to prevent a person within its jurisdiction from suffering torture or inhuman or degrading 
treatment or punishment.  This duty extends to providing protection to a person from such 
treatment at the hands of another private individual.73 This should be read in conjunction with 
Article 8 ECHR, which protects the private life of an individual and extends to “psychological 
integrity…a right to personal development and the right to establish and develop relationships 
with other human beings and the outside world”.74 This places obligations upon a State to protect 
individuals from both physical violence and also psychological abuse which would hinder their 
personal development.75

70 Opuz v Turkey (33401/02) (2010) 50 EHRR 28
71 Opuz v Turkey at para 132
72 Cf Osman v United Kingdom (2000) 29 E.H.R.R. 245 where it was held that there was a duty upon a State to act 
where there was a real and immediate risk to a person through the criminal conduct of another person who is known 
to the authorities and their powers can reasonably be used to avoid that risk as long as this does not impose an 
impossible or disproportionate burden upon authorities. 
73 E v United Kingdom 2003 36 EHRR 31
74 Pretty v UK (2002) 12 EHRC 149 para 61
75 Choudry S. and Herring J. (2006) “Domestic Violence and the Human Rights Act 1998: a new means of legal 
intervention?” Public Law, Win, 752-784
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104. Read together, both Articles form the basis of a positive duty upon States to protect 
people from inhuman or degrading treatment by others. If the conduct does not meet the 
minimum level of severity demanded by Article 3, Article 8 protections may be triggered. A 
state must balance the rights under Article 8 with the rights of other interested parties, but it is 
submitted, due to the well documented effects of abuse and the fact that the Court has identified 
that is a pressing social problem, that the interests of the victim will almost always win out.76

105. Abusive behaviour can be included in the definition of inhuman and degrading treatment 
and therefore any State does have a positive duty to take steps to protect those who suffer from 
this treatment.77  If civil protection orders are rendered inaccessible to those who suffer from 
abuse, and authorities are unable to act in answer to mental and emotional abuse, then Scotland 
would fail in its positive obligations to provide protection and this would constitute a breach of 
the Article.

106. The considerations in this section regarding Articles 2, 3 and 8 would not apply to the 
abuser.

107. Further, in making determinations on ineffective responses to domestic abuse under 
CEDAW, the CEDAW Committee has taken a strong approach when considering domestic 
violence.  In two cases where the Committee was presented with arguments that the measures 
which could have stopped the abuse (in these cases, the issuing of arrest warrants) would be 
disproportionately invasive, it contended that “the perpetrators rights cannot supersede women’s 
human rights to life and to physical and mental integrity”.78  This powerful statement makes it 
clear that much will be expected from States under CEDAW to ensure that robust measures are 
in place to tackle domestic abuse.

108. The positive obligations placed upon States by the Convention and CEDAW in cases of 
domestic abuse are new and emerging areas.  Nevertheless, it is clear that anything less than a 
robust response to abuse will not be acceptable and victims must be given proper recourse to 
protection and must not be subjected to repeated abuse.  This Bill affords the Scottish Parliament 
the chance to build upon the existing good practice and be at the forefront of a rights based 
approach to tackling domestic abuse.

Island communities

109. The issues mentioned above in respect of the demise of practitioners willing to act on 
behalf of those who need a civil protection order have implications for more remote communities 
where there will be fewer practitioners available. 

76 Ibid.
77 CF Choudry and Herring at 768 “it can be seen that, within the context of domestic abuse, the state may be 
required to intervene in order to protect the family lives of the abused parent and any children under both its Article 
3 and Article 8 obligations.  If the relationship between the child and parents is being severely disrupted by any 
violence…there is a strong case for claiming that both the child’s and the abused parent’s right to family life is 
being interfered with.”
78 Communication 5/2005 para 12.1.5.; For more information see Murdoch J (2010) “Unfulfilled expectations: the 
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination  Against Women”. 
European Human Rights Law Review, 1, 26-46
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Local government

110. None of the consultation responses suggested that the Bill contained any particular issues 
for local government and it is not anticipated that this Bill will have any differential impact in 
this area.

Sustainable development

111. The primary aim of sustainable development is to ensure a better quality of life for all, 
now and in the future. This Bill will contribute towards this aim as it will improve the safety of 
victims of abuse by removing the barriers they face in trying to obtain civil protection orders and 
also by providing a more robust response to breaches of these orders.

112. By sending a clear message to those who commit abuse that such behaviour will not be 
tolerated and by also demonstrating to victims of abuse that Scotland takes seriously its duty to 
protect them from further abusive behaviour the measures in the Bill will increase public 
confidence in the justice system.  

113. By targeting those abusers who repeatedly flout the law with a robust response, over time 
the Bill will also minimise the costs to police, courts, housing, education and health care 
services.
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SP Paper 556 1 Session 3 (2011) 

 
 

Justice Committee 
 

1st Report, 2011 (Session 3) 
 

Stage 1 Report on the Domestic Abuse (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The Domestic Abuse (Scotland) Bill, a Member’s Bill, was introduced on 
27 May 2010 by Rhoda Grant MSP.  It was referred to the Justice Committee for 
Stage 1 consideration and has also been considered by the Finance Committee 
and the Subordinate Legislation Committee. 

2. The Bill’s two main stated purposes are to increase access to justice for 
victims of domestic abuse and to enable police and prosecutors to provide a more 
robust response to breached civil protection orders. 

3. The Committee is grateful to those who provided written or oral evidence, all 
of which helped shape the Committee’s views when reaching its conclusions on 
the general principles of this Bill.   The Convener visited the Domestic Abuse Court 
in Glasgow and is grateful to Sheriff Raeburn for taking the time to discuss the 
work undertaken in that court.1  

4. The Subordinate Legislation Committee considered the delegated powers at 
its meeting on 26 October 2010 and raised a concern about the power given to the 
Scottish Ministers to modify the definition of domestic abuse.  This is covered in 
more detail at paragraph 109.  The Finance Committee initially afforded this Bill 
level 1 scrutiny (considering written evidence only) then re-classified it as level 2 
and took oral evidence from Rhoda Grant, the Member in charge.  The issues 
raised in the Finance Committee’s evidence, and with this Committee, concerning 
the cost implications of the Bill’s proposals are addressed in detail at the end this 
report. 

                                            
1
 A short note of the visit can be found here. 

http://www.scottish.parliament.uk/s3/committees/justice/papers-10/jup10-37.pdf 
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BACKGROUND 

5.  There is presently no distinct statutorily defined crime of domestic abuse.  
The term “domestic abuse” covers a wide range of behaviours.  Some will 
constitute criminal offences from a less serious breach of the peace, at one end of 
the spectrum, to rape and murder at the other.  Other behaviours which may 
constitute domestic abuse will not be criminal offences in themselves, for example 
withholding money and other forms of controlling or bullying behaviour.  These 
behaviours cannot be prosecuted through the criminal courts but civil protective 
measures may be available.   

6. Domestic abuse, in all its forms, is thought to be under-reported to the 
authorities.  In Scotland in 2008-09, 53,681 cases of domestic abuse were 
reported to the police, an 8% increase in the number reported the previous year, 
continuing the year-on-year rise of reported incidents since 1999-2000 (the first 
year for which data is available).  The recently published figure for 2009-10 
discloses a total of 51,926 reported cases, a decrease of 4% on the previous 
year.2   

7. The majority of reported incidents of domestic abuse are perpetrated by men 
against women.  However, there has been a steadily increasing proportion of 
recorded domestic abuse cases involving a male victim and a female perpetrator: 
8% of reported incidents in 2000-01 rising to 15% in 2009-10.  Reported incidents 
of domestic abuse involving same-sex partners represent around 2% of all 
incidents, although under-reporting may be a particular feature of this category of 
victim/perpetrator.3 

8. Although there is no distinct crime of domestic abuse, there are a number of 
commonly used definitions of domestic abuse.  Scotland’s National Strategy to 
Address Domestic Abuse uses the following definition— 

“Domestic abuse (as gender-based abuse), can be perpetrated by partners 
or ex-partners and can include physical abuse (assault and physical attack 
involving a range of behaviour), sexual abuse (acts which degrade and 
humiliate women and are perpetrated against their will, including rape) and 
mental and emotional abuse (such as threats, verbal abuse, racial abuse, 
withholding money and other types of controlling behaviour such as isolation 
from family or friends).”4 

9. The joint protocol5 between the Association of Chief Police Officers in 
Scotland (ACPOS) and the Crown Office requires the police to treat incidents of 
domestic abuse as high priority.  The Protocol is based around the presumptions 
that all cases in which there is sufficient corroborated evidence will be reported to 

                                            
2
 However the methodology used has changed.   2009-10 is the first year in which data has been 

submitted based on the date the incident was recorded. Prior to this, data was returned based on 
the number of incidents which occurred during that time period. 
3
 Scottish Parliament Information Centre (SPICe) briefing available at: 

http://www.scottish.parliament.uk/business/research/briefings-10/SB10-53.pdf 
4
 http://www.scotland.gov.uk/library3/law/stra-01.asp 

5
 http://www.copfs.gov.uk/publications/2005/09/inpartnership 
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the Procurator Fiscal and that most alleged offenders will be detained in custody 
pending appearance in court.  Where there is sufficient evidence in cases 
involving violence against the victim there is a presumption in favour of 
prosecution and, where a decision is taken to prosecute and having regard to the 
seriousness of the abuse, the case will proceed in the  Sheriff or High Court. 

Existing remedies 
10. Behaviours that constitute criminal offences are given a high priority 
response by the police and, where there is sufficient evidence, will be prosecuted. 
For behaviours that do not constitute criminal offences, the Bill’s Policy 
Memorandum states there are three types of civil protection order available. These 
are an interdict with no power of arrest, an interdict with a power of arrest and a 
non-harassment order.  

11. The Family Law Association (FLA) said that there had not been a great take-
up of non-harassment orders because of the need to show a course of conduct but 
that other orders associated with protection against domestic abuse – for example 
orders under the Matrimonial Homes (Family Protection) (Scotland) Act 1981(the 
1981 Act) and the Protection from Abuse (Scotland) Act 2001 (the 2001 Act) had 
been widely used.  Elizabeth Welsh of the FLA said that interdicts and powers of 
arrest under both of these acts had been commonly sought and granted and were 
often effective.6 

12. However the FLA said that there were other reasons for the reduction in the 
number of protective orders being sought.  Helen Hughes explained— 

“The reason why we do not have as big an uptake of protective orders is 
perhaps not because there is no need for them—there remains a need for 
the victims of abuse to be protected—but because other influences have 
come into play: the police have become more proactive and more victims of 
abuse are no longer eligible for legal aid with nil contribution.”7 

13. The view of Scottish Women’s Aid (SWA) was that the existing legislation 
was ineffective and quite inaccessible, particularly when an interdict was breached 
but did not involve a criminal act.  Louise Johnson of SWA explained— 

“When an interdict with a power of arrest under the common law is breached 
and no separate criminal prosecution is undertaken for a criminal act 
committed during the breach—an assault on the woman or on a police 
officer, for instance—the only option open to the court is to hold the abuser 
over in the cells for another two days, if the sheriff so decides.  The option for 
the woman of enforcing the interdict involves taking a separate action for 
contempt of court, which means that she will have to obtain finance to fund 
the action, for which additional legal aid may not be available.”8 

14. Shakti Women’s Aid agreed with SWA’s view and added— 

                                            
6
 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3689. 

7
 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3690. 

8
 Scottish Parliament Justice Committee. Official Report, 5 October 2010, Col 3586. 
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“It is even more difficult for black and minority ethnic women who have no 
recourse to public funds to take a man to court.  As Louise Johnson said, it 
takes time to do that and, meanwhile, the woman may be harassed by the 
extended family members, or she may go back to the abuser and drop the 
whole case.  There is also the fear that she will be taken away or abandoned; 
the consequences are not so good for some of the women.”9 

15. Mhairi McGowan of ASSIST10 said the Bill would clarify and simplify the 
position for people who experienced domestic abuse and that the current position 
was not tenable.  She explained— 

“when all that happens is that someone is remanded in custody for two days, 
women who have been living with the process of abuse for a period of time 
wonder whether people and society are taking them seriously.”11  

16. The Law Society pointed out that when considering existing remedies and 
how to proceed, a person seeking advice on raising interdict proceedings would 
have many issues to consider and might ultimately decide not to seek a civil 
protective order.  Lesley Dowdalls explained— 

“For instance, they might not want the person they are seeking the interdict 
against to receive a copy of the proceedings, to be given the opportunity of 
arguing against the application and so on and, once the procedure is 
explained, people often decide not to embark on it.”12 

She added— 

“the police take a fairly robust approach to domestic incidents, which means 
that, when I am approached for advice on conduct that could be interdicted, I 
quite often find that a criminal prosecution is also on-going. Bail orders are 
very effective in such matters.”13  

17. The FLA said that, in its view, the main reason why the breach of interdict 
proceedings was not used was that it could only be pursued where the Crown was 
not already prosecuting.  In the FLA’s experience, where an incident was serious 
and constituted a criminal offence, the Crown was likely to be involved.14 

18. The Scottish Legal Aid Board (SLAB), in written evidence, advised that in 
2009-10 there were 17 grants of civil legal aid to pursuers for cases with a primary 
category of non-harassment order.  However, a further 138 grants were made to 
pursuers of actions of other types but which had a non-harassment order as an 
ancillary crave.15 

                                            
9
 Scottish Parliament Justice Committee. Official Report, 5 October 2010, Col 3586. 

10
 Advocacy, Safety, Support, Information, Services Together (ASSIST). 

11
Scottish Parliament Justice Committee. Official Report, 5 October 2010, Col 3605. 

12
 Scottish Parliament Justice Committee. Official Report, 26 October 2010, Col 3623. 

13
 Scottish Parliament Justice Committee. Official Report, 26 October 2010, Col 3623. 

14
 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3701. 

15
 Scottish Legal Aid Board. Letter dated 8 December 2010. 
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19. The Minister was asked for his view on the evidence about the current legal 
remedies being inaccessible and responded— 

“I tend to agree with you and with the witnesses who suggested that the 
current remedies are not sufficient and are to some extent not used 
frequently, if at all.  That is why I have broadly indicated our support for the 
principal measures in the bill. There is a consensus in principle on that.”16 

20. The Bill’s Policy Memorandum states that the problems with the current law 
on civil protections in Scotland were identified in an evaluation of all Scottish civil 
protection orders carried out in 2003.  That evaluation found that the problems fell 
into two main areas: access to justice and a failure to provide a robust response to 
breached orders.17  This Bill seeks to address those problems so far as they relate 
to cases of domestic abuse.  

21. In relation to the issue of access to justice, the Committee notes the 
requirement placed on SLAB by the Legal Services (Scotland) Act 2010 to monitor 
the availability and accessibility of legal services.   This is welcome, particularly 
given the differing views heard by the Committee on the availability and 
willingness of solicitors to take on civil legal aided work.  

THE BILL 

Section 1: Amendment of the Protection from Harassment Act 1997 

22. The Criminal Justice and Licensing (Scotland) Act 2010 removed the 
precondition to show a course of conduct amounting to harassment for criminal 
non-harassment orders.  This Bill now introduces a new section (section 8A) to the 
Protection from Harassment Act 1997 (the 1997 Act) to remove the requirement to 
show a course of conduct before a non-harassment order could be granted in civil 
proceedings involving domestic abuse.  This new section would only apply when 
the conduct which led to a non-harassment order being sought was action that 
constituted or involved “domestic abuse”.  A person would only need to prove 
evidence of one occasion of “harassment”, not that such conduct had taken place 
repeatedly. 

23. This section of the Bill received wide support on the basis that it would bring 
civil provisions into line with criminal provisions and remove the requirement for a 
victim to go through a period of repeated abuse before being able to access an 
order.  Mhairi McGowan (ASSIST) said that in her experience many victims of 
domestic abuse never came into contact with the criminal justice system and for 
that reason it was important that there was equality between civil and criminal law.  

24. The FLA voiced its support for the change, saying— 

“To enable a non-harassment order to be granted without a course of 
conduct and therefore an automatic prosecution by the police in the event of 
breach would also send a wider message to those perpetrators who breach 

                                            
16

 Scottish Parliament Justice Committee. Official Report, 9 November 2010, Col 3725. 
17

 Domestic Abuse (Scotland) Bill. Policy Memorandum, paragraph 27. Available at: 
http://www.scottish.parliament.uk/s3/bills/45-DomesticAbuse/b45s3-introd-pm.pdf 
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orders that, as public policy, society does not accept that. The prosecution 
would not be at the instance of the victim of the abuse.  We would be saying 
that, if an order were granted by the court, we would not allow it to be 
breached. That would send a wider message to the general public.”18 

25. The Law Society of Scotland agreed that removing the course of conduct 
requirement was sensible and would make the process easier but said that the 
interpretation of the word “harassment” would always be a bit of an issue.19 
Similarly, the Crown Office said that even if the course of conduct requirement 
were to be removed, a Sheriff would still have to be satisfied that an incident 
amounted to harassment, for which the normal standards of civil evidence would 
apply.   

26. There was some discussion in the Committee about the actual meaning of 
the word “harassment” and whether there was an implication that conduct would 
have to take place on more than one occasion in order to be “harassment.” The 
Minister said that he too had considered the matter in some detail and that the 
Scottish Government was reasonably satisfied that “harassment” did not require 
conduct to take place on separate occasions.  He confirmed this view in a 
subsequent letter.  Having considered the matter and the letter, the Committee 
agrees with the Minister that “certain types of conduct taking place on one 
occasion (perhaps a particular meeting or event) must be capable of amounting to 
harassment”.20   

27. Rhoda Grant explained why she saw this section as making an important 
change to the law— 

“The nature of domestic abuse is such that it is very difficult to get evidence 
of it, given that it happens in the home and there are seldom witnesses. 
Putting a course of conduct requirement into a non-harassment order would 
mean that someone would be likely to be abused many times.”21  

28. The Committee recognises the wide support, including from the 
Government, for removing the course of conduct requirement for civil non-
harassment orders.  The Committee is itself in favour of this change and is 
content to endorse it but in so doing draws attention to the technical 
changes suggested by the Scottish Government in its letter of 23 November 
2010.  The Committee also notes that as this section of the Bill only applies 
when conduct, leading to a non-harassment order being sought, amounts to 
domestic abuse, a statutory definition of domestic abuse is likely to be 
required in order for this section to be operational.  

Section 2: Amendment of the Legal Aid (Scotland) Act 1986 

29. Section 2 amends the Legal Aid (Scotland) Act 1986 by removing the means 
test for all applications for interdict with power of arrest under the Matrimonial 
Homes (Family Protection) (Scotland) Act 1981 or the Protection from Abuse 

                                            
18

 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3692. 
19

 Scottish Parliament Justice Committee. Official Report, 26 October 2010, Col 3623. 
20

 Scottish Government. Letter from the Minister for Community Safety dated 23 November 2010. 
21

 Scottish Parliament Justice Committee. Official Report, 9 November 2010, Col 3743. 
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(Scotland) Act 2001, and for applications made under new section 8A of the 1997 
Act (inserted by section 1 of the Bill) in cases involving domestic abuse. 

30. In terms of the Legal Aid (Scotland) Act 1986, eligibility for legal aid is not 
assessed merely on the basis of a means test.  There is a three-part eligibility test: 
the means test, a legal basis for the case and a reasonableness test.  Although 
the Bill proposes removing the means test for domestic abuse cases, the two other 
tests would still require to be met.  This point was highlighted by the Law Society 
of Scotland and others.  

31. The change proposed by this section of the Bill gave rise to a number of 
questions and indeed concerns about what the effect might be on the numbers of 
cases that might be brought and the resultant increase in costs, primarily for the 
Legal Aid Fund but also the Scottish Court Service.  It was clear there was a range 
of views on these issues.  These are dealt with in more detail later in the report.   

Equality of arms 
32. Much of the evidence suggested that if the financial eligibility test for civil 
legal aid cases involving domestic abuse was removed for pursuers, there would 
be an obligation to remove it for defenders too.  Lesley Dowdalls for the Law 
Society of Scotland said— 

“The perceived approach of the Legal Aid Board and, in my experience, its 
actual approach has always been to attempt to provide equality of arms. We 
could not have a situation in which defenders were not given the same rights 
as pursuers to access legal representation.”22 

33. SLAB confirmed that if the financial eligibility test were to be changed or 
removed altogether for pursuers, it would have to be changed in the same way for 
defenders.   Colin Lancaster said— 

“In an individual action, it would be challengeable if one party was given a 
favoured position because there was no means test and the other party was 
means tested.  I imagine that the legislation would be challenged the first 
time that a defender's application was refused on the ground of means.”23  

34. The FLA agreed that there should be equality of arms but pointed out that 
that might not mean a large increase in entitlement to legal aid.  Helen Hughes 
stated— 

“I do not feel that defenders automatically being eligible for legal aid without 
means testing would mean a large increase in the number of people getting a 
full legal aid certificate.  In many of the cases with which I deal and in many 
cases in which protective orders are sought, the defender has no defence. 
That is why the orders are granted.  We have proof, lots of incidents and 
corroboration.  People (defenders) in those situations will find it hard to 
satisfy the reasonableness test.”24 

                                            
22

Scottish Parliament Justice Committee. Official Report, 26 October 2010, Col 3626. 
23

 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3681. 
24

Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3696. 
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Application of this provision and eligibility 
35. The Bill’s Policy Memorandum states that victims of domestic abuse are 
likely to be required to finance expensive actions for civil protective orders and that 
even where the victim is eligible for civil legal aid they would be means tested.  
The Memorandum concludes that many people seeking civil protection orders may 
have left their own homes, be seeking alternative accommodation and might not 
yet have welfare benefits or a right to the shared assets of the relationship and 
that paying legal aid contributions is made more difficult for people who do not 
have access to their share of matrimonial property.  For these reasons, the 
responses to Rhoda Grant’s original consultation were overwhelmingly in favour of 
this provision.  

36. One of the main issues raised about this section was whether the removal of 
the means test would and should apply to stand-alone actions only or also to multi-
crave actions where a protective order was being sought.  This question does not 
arise for someone who at present meets the means test and qualifies for civil legal 
aid.  However where a client does not qualify for assistance, were it not for this 
provision, there could be difficulties for a solicitor in deciding how to bill such an 
individual for the work involved in a multi-crave action.  

37. SWA and ASSIST anticipated that the new provision would cover stand-
alone actions and other actions with craves for protective orders.  They both 
suggested that it could be possible to identify a specific cost or block fee for the 
domestic abuse element of a multi-crave action.   

38. On the other hand, the Law Society of Scotland said that its reading of the 
Bill had been that it would apply to stand-alone actions only.  Its view, shared by 
the Scottish Government and SLAB, was that extending the provision to certain 
craves in a multi-crave action, but not others, would lead to complexity.  The Law 
Society of Scotland pointed out that in an action with a number of craves, it was 
likely that they would all be dealt with at a single hearing.  It would be difficult to 
separate out what part of the hearing might be attributable to considering the 
domestic abuse element and what would be covered by any block fee 
arrangement. 

39. The FLA said that if this Bill were passed, stand-alone actions (for domestic 
abuse issues) would become the norm and any other craves would be dealt with 
by separate actions with separate legal aid applications or by private fee 
arrangements between the solicitor and client.  However Helen Hughes did not 
see this as likely to lead to an increase in additional court hearings.  She 
suggested— 

“Although there might be a separate process, that would not result in 
additional hearings because, at present, even when there is one action with 
many craves, they are dealt with as separate entities by the courts. If 
anything, the change would simplify matters.”25  

40. It appears to the Committee that if, as a consequence of this provision, an 
individual had two civil actions running concurrently, one of which attracted legal 

                                            
25

 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3702. 
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aid because there had been no means test, whilst the other was not legally aided 
because the applicant had not passed the means test, this could create a 
considerable anomaly.  Indeed, this situation would be at odds with one of the 
principles underpinning the legal aid system.  At present the legal aid provisions 
do not allow a case to be funded by a mix of legal aid and private funds.  The Law 
Society of Scotland said that this— 

“completely contradicts the basic principle for the receipt of legal aid, which is 
that the recipient has no other means of financing their court action.  From 
the Legal Aid Board's perspective, what is proposed would represent a sea 
change in its approach, because it is currently not possible for someone to 
receive funding for part of an action and to privately fund the rest of it.  It is all 
or nothing: either someone is privately funded or they are legal aided.”26   

41. SLAB confirmed that the current provisions of the Legal Aid (Scotland) Act 
1986 did not allow a client to be both legally aided and privately funded and said 
that for multi-crave actions it could become “horribly complicated”. Colin Lancaster 
said that a means assessment would still be required for any application as a 
whole because removal of the means test would only be for the protective order 
element of a multi-crave action.  On whether it would be possible to identify an 
appropriate block fee to be attributed to the work involved in the domestic abuse 
part of a multi-crave action, he said— 

“Under the fee system that we have at present, that is not straightforward, as 
we have a block fee system and it is not possible to identify as easily as it 
once was the individual items of work—meetings, court appearances, letters, 
phone calls and so on—that would be attributable to one crave but not 
another. However, I suppose that it would be possible to sit down and work 
that out, which would be preferable to working it out on a case-by-case 
basis.”27 

42. SLAB also pointed out that in the case of an applicant who was assessed as 
making a contribution, it was possible, even if a block fee sum was deducted from 
the cost of a multi-crave action, that the applicant could still be required to pay 
their total contribution.  An example was given of a residence case where a 
protective order was sought, the average cost of which was around £3,000.  If a 
sum were deducted for the protective order element, say £500, and an applicant 
had been assessed with a contribution of anything up to £2,500, the full 
contribution would still be required.  A financial benefit for the applicant as a result 
of the removal of the means test would only arise if the assessed contribution were 
higher than the cost of the case minus any block sum for the protective order.   

43. In its later written submission of 8 December 2010, SLAB set out in more 
detail its concerns about this section of the Bill.  It set out a number of further 
scenarios to evidence more clearly its view that the primary benefit of section 2 
would be for those who were currently assessed as eligible for civil legal aid but 
with a contribution.  People in that category would benefit as they would not be 
required to pay a contribution in respect of the protective order work.  SLAB 

                                            
26

 Scottish Parliament Justice Committee. Official Report, 26 October 2010, Col 3635. 
27

 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3682. 
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pointed out that detailed analysis and costing work would be needed to enable the 
Scottish Government to take an informed decision on the appropriate level of fee 
to allocate.  In the view of SLAB this would not be a straightforward exercise and 
any figure chosen might well over or under-estimate the actual work in pursuing 
the protective order part of a case.   

44. The Committee recognises the difficulties that arise should this section apply 
to multi-crave actions where a protective order was being sought and where the 
applicant did not qualify for full civil legal aid funding.  The Committee sees some 
merit in the suggestion that if the means test is removed, it might be possible to 
identify a block fee attributable to the protective order part.  However the 
Committee agrees that this would not be straightforward and, depending on the 
level it were to be fixed at, could lead to fewer solicitors being willing to take on 
such work.    

Most effective use of resources 
45. Arguably, a more fundamental point raised by this section of the Bill was 
whether removal of the means test as proposed would represent an efficient use 
of public monies at this time.  It was suggested that scarce public funds might be 
better spent providing additional support to organisations and groups such as 
ASSIST who provide services for those suffering domestic abuse.  However Mhairi 
McGowan of ASSIST questioned whether this approach would be effective— 

“The issue then would be how to ensure that everyone in Scotland had the 
same access to justice, which would be incredibly difficult to achieve.  We 
know that there is a huge discrepancy across the country.  We have the only 
start-to-finish domestic abuse court and we are the only service of its kind. I 
understand why it is not currently possible to extend ASSIST's remit to 
further geographic areas but, at the end of the day, we must try to get the law 
to a state in which, no matter where someone is, they can obtain the same 
orders.”28 

46. The FLA said it was concerned about the pressure on the civil legal aid 
budget and suggested that there was justification for family actions more generally 
having the benefit of removal of the means test.  Elizabeth Welsh commented— 

“We have some reservations about the fact that domestic abuse cases have 
been highlighted as being appropriate for removal of the means test.  Having 
said that, we are concerned that people who have been subjected to abuse 
have been put off by the cost of taking proceedings.”29 

47. ACPOS also expressed some reservations about prioritising funding for 
domestic abuse cases, saying that it could lead to difficulties for the police— 

“If there is to be a limited fund of money, as is clearly the case with the legal 
aid budget, there must be a level of consistency, because the suggestion that 
some victims are more worthy than others would put people in an invidious 

                                            
28

 Scottish Parliament Justice Committee. Official Report, 5 October 2010, Col 3608. 
29

 Scottish Parliament Justice Committee. Official Report, 2 November 2010, Col 3695. 

60



Justice Committee, 1st Report, 2011 (Session 3) 

 11

position. Such an approach would be difficult to pursue in the police's daily 
interaction with communities.”30 

48. The Law Society of Scotland said that although the proposed removal of the 
means test was laudable, the two other eligibility tests would also require to be 
met before legal aid could be awarded.  The Law Society of Scotland also raised 
the issue of availability of solicitors to undertake legal aid work given the level of 
remuneration for civil cases. Lesley Dowdalls explained— 

“Those processes are highly time consuming and, by their nature, they 
cannot be predicted and slotted into a particular time. They involve 
rearranging other work and diary commitments. In that regard, solicitors are 
not adequately remunerated.  Although legal aid can become available, a 
large number of solicitors will still have concerns about being able to afford to 
take on such work, given the level of remuneration for the actions that are 
taken.”31 

49. The Committee notes the evidence questioning whether removal of the 
means test represents the best use of resources given the difficult decisions 
that currently require to be made in relation to public spending.  The 
Committee shares the concerns expressed by witnesses. 

ECHR Articles 2, 3, 6 and 8 - Access to Protection  
50. SWA stated that there is an obligation on the State, under Article 2, to take 
appropriate steps to safeguard the lives of those within its jurisdiction.  In its view, 
the interpretation of this obligation could extend to a complete waiving of the 
means test for civil legal aid for someone seeking legal representation to pursue a 
protective order.  Rhoda Grant was asked why she thought it was appropriate to 
single out domestic abuse remedies for preferential treatment from other family 
matters, for example disputes around children, or reparation for serious damages 
cases.  Rhoda Grant agreed that such cases were also deserving but affirmed her 
view that access to protection from domestic abuse should be a priority.  The 
Committee had difficulty in seeing why a protective order in a domestic abuse 
case should be prioritised for the purposes of legal aid above any other category 
of case where a protective order was being sought.  Using the arguments 
advanced by Rhoda Grant and those who accompanied her, no-one seeking legal 
aid for any type of civil protective order should be means tested.  Such a 
proposition is something that would require to be looked at as part of a much wider 
consideration of access to justice and goes beyond what the Committee is 
required to consider at this time in the context of this Bill currently before us.  The 
Committee does not, therefore, accept the validity of the argument made under 
Article 2 in this context. 

51. SWA said that under Article 3 there is an obligation on the State to protect 
against torture, inhuman or degrading treatment and punishment and that 
domestic abuse could entail one or more of these.  Scottish Women’s Aid added 
that the entitlement under Article 6 to a fair and public hearing within a reasonable 
time by an independent and impartial tribunal established by law, in its view, 
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included access to a civil court to obtain a protective order.  Finally, SWA Aid 
pointed out that Article 8 provides that everyone has the right to respect for his or 
her private and family life, his or her home and correspondence and that Articles 8 
and Article 10 work together to provide protection.  The Committee does not 
dispute any of this but is not aware of any defect in the way in which the State 
currently meets its obligations with regard to domestic abuse cases.   

Equality of Arms – Article 6 
52. Rhoda Grant stressed that section 2 of her Bill would not create an automatic 
right to legal aid for pursuers of civil protection orders.  A pursuer would still have 
to show that he or she had a legal basis for the case and that it was reasonable in 
all the circumstances for legal aid to be granted.  Rhoda Grant added that she had 
given careful consideration to whether this section of her Bill complied with Article 
6 of the ECHR.  She had concluded that removal of the means test for a pursuer 
did not amount to breach of that Article and that removal of the means test for 
defenders would not be needed to satisfy a defender’s Article 6 rights. 

53. The Committee notes what the Member in charge said in support of 
section 2 with reference to the ECHR particularly in relation to access to 
justice and equality of arms, but is not persuaded that these arguments have 
substantial merit. 

54. In considering the proposal to remove the means test for domestic abuse 
cases, the Committee had to be mindful of the current economic situation and the 
pressure on public funds, particularly competing pressures on the legal aid fund.  
The Committee notes the statistics in the Policy Memorandum showing the 
proportion of those interviewed who had been assessed as not eligible for civil 
legal aid.  However, the Committee is aware that access to legal aid is not solely 
on the basis of a means test.  The Committee is also mindful that the police now 
take a more robust approach to reports of domestic abuse and that when such an 
incident involves criminal behaviour, it will be pursued through the criminal justice 
system.   

55. The Committee agrees with the Law Society of Scotland and others that it is 
very difficult to single out domestic abuse cases from other family law cases as 
requiring special treatment and taking priority over other spending considerations.  
On the other hand, the Committee recognises that a victim of domestic abuse 
requires swift and effective legal protection and redress, either through the criminal 
law or through civil remedies, and that adequate access to legal aid is part of this.  
The Committee further notes the view of Rhoda Grant that the Minister already 
has the powers to make the changes proposed in section 2 by way of secondary 
legislation.   

56. The Committee does not support the provisions of section 2 on the 
grounds that the section would produce an inequality of arms between 
pursuers and defenders in such actions which would be inequitable.  The 
Committee is not persuaded that there is a compelling case to single out 
domestic abuse cases from other cases within the legal aid system.  
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Section 3: Breach of interdict with power of arrest 

57. Section 3 would make it a criminal offence to breach an interdict with a power 
of arrest in domestic abuse cases.  This new criminal offence would be punishable 
on summary conviction by imprisonment for a term not exceeding six months, or a 
fine not exceeding the statutory minimum, or both. 

58. As already noted, for cases of domestic abuse, interdicts can be obtained 
through three main routes: the common law, the Protection from Harassment Act 
1997 and family law legislation.   

Common law 
59. Common law interdicts are widely regarded as ineffective due to problems 
enforcing them when they have been made without an attaching power of arrest.  
They can however have a power of arrest attached to them by virtue of the 
Protection from Abuse (Scotland) Act 2001. 

Protection from Harassment Act 1997 
60. The 1997 Act made harassment a statutory offence in England and Wales.  
At the time, it was argued that the common law crime of breach of the peace was 
sufficient to cover such behaviour in Scotland although there are provisions 
relating specifically to Scotland.  In particular, the 1997 Act provides that every 
individual has a right to be free from harassment and prohibits a person from 
pursuing a course of conduct that amounts to, or is intended to amount to, 
harassment.  The 1997 Act allows a victim of abuse to apply for a civil non-
harassment order (NHO) which requires a course of conduct to be shown.  The 
Criminal Justice and Licensing (Scotland) Act 2010 amended the Criminal 
Procedure (Scotland) Act 1995 to remove the precondition to demonstrate a 
course of conduct for criminal non-harassment orders. 

Family law 
61. The Matrimonial Homes (Family Protection) (Scotland) Act 1981 (the 1981 
Act) gave spouses certain rights in relation to the matrimonial home.  It also 
created exclusion orders (even if the spouse was the legal owner or tenant) and 
matrimonial interdicts.  However interdicts under this Act terminate on divorce and 
provide no protection for same-sex or unmarried couples.  The Civil Partnership 
Act 2004 then replicated the provisions of the 1981 Act for civil partners.  The 
Family Law (Scotland) Act 2006 amended the 1981 Act to provide for a domestic 
interdict which was equivalent to a matrimonial interdict for unmarried cohabitants 
(opposite or same-sex). 

62. The Protection from Abuse (Scotland) Act 2001 (the 2001 Act) sought to offer 
increased protection for those experiencing domestic violence or abuse as it had 
been felt that many of those who were vulnerable to domestic violence or abuse 
were not being given sufficient protection by the 1981 Act (because they were not 
married or cohabiting).  An interdict under the 2001 Act can have a power of arrest 
attached.  This allows the police to arrest an individual without a warrant where 
breach of the interdict is reasonably suspected and where the officer considers 
that there is a risk of abuse or further abuse.  
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63. This section of the Bill was generally welcomed as giving additional 
protection to victims and sending out the message that Scotland takes domestic 
abuse seriously.  The responsibility for raising court proceedings in the event of 
breach of a civil interdict would no longer be at the instance of the victim of the 
abuser.  As Rhoda Grant and other witnesses pointed out, the victim would not 
face any further burden as a result of having to take further legal action in 
consequence of a breach, and the criminal justice system would take over this 
responsibility.  

64. The Scottish Government said it was supportive of this section although it 
would suggest some technical changes.  ACPOS said that it supported putting 
some compliance measures behind the civil process in terms of powers of arrest 
and creating a specific offence.  The FLA and ASSIST were also supportive of 
taking the prosecution of the offender away from the victim and creating distance 
between the perpetrator and victim. 

65. SWA said interdicts were not often applied for because they were thought to 
be ineffective— 

“if the approach is made more stringent and an interdict becomes a robust 
protection, so that women know that if an abuser breaches the terms the 
police will intervene and the abuser will face a criminal penalty, women will 
have more confidence in interdicts and it is likely that more people will seek 
them.”32 

66. The Law Society of Scotland agreed that existing mechanisms for dealing 
with breaches of interdict could be regarded as inadequate because the evidence 
was that there was a low take-up rate in relation to breach of interdict.  However it 
questioned whether there was a real need for this provision, given the existing 
remedies available to deal with what was effectively a contempt of court.  In its 
view, contempt of court ought to be an appropriate remedy but it acknowledged 
that it seemed not to be used very often, if at all.   

67.  The Crown Office described the existing measures relating to breach of a 
civil interdict as “slightly anomalous”— 

“At times, the current process can seem a bit toothless. People think that the 
most that happens is that someone is remanded or even liberated by the 
sheriff. If they are remanded, it is only for two days. Some other procedure 
then takes over. The proposal would give the process a bit more bite.”33 

68. However Colin Lancaster explained that this provision could change SLAB’s 
approach to applications for legal aid by someone seeking to defend interdict 
proceedings and could give rise to more applications being granted— 

“unless some significant prejudice can be shown to the defender, it is less 
likely that the reasonableness test for civil legal aid will be met, so legal aid is 
more likely to be refused on that ground than on any other. If there are to be 
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more severe consequences, we may be less likely to think of that as a valid 
reason for refusal. Therefore, I expect that there would be more applications 
and that more would be granted.”34 

Proof of criminal liability 
69. Although there is clear merit in and support for making it a criminal offence to 
breach an interdict with a power of arrest in domestic abuse cases, witnesses 
highlighted two issues in relation to the proof of an offence under section 3 of the 
Bill:  firstly, whether the standard required would be the normal criminal standard 
of proof (beyond reasonable doubt) and secondly, whether a breach would have to 
be proven by corroborated evidence. 

70. SWA pointed out that, although the process for obtaining an order was a civil 
one, prosecuting someone for breaching such an order would be dealt with 
through the criminal courts.  SWA suggested that the Committee consider whether 
the requirement for corroboration, would be appropriate when considering 
breaches of interdict.  SWA gave examples of existing procedure for breach of 
probation orders and restriction of liberty orders, where no corroboration was 
required.   

71. The Law Society of Scotland gave its support for section 3 of the Bill but only 
if the criminal standard of proof, together with corroboration, would apply.  In 
response to the suggestion from SWA that the requirement for corroboration be 
relaxed and the examples given of where this already happened, Lesley Dowdalls 
pointed out— 

“the difference in those cases is that it is not the victim but officers of court 
who carry the responsibility of reporting a breach.  The orders that you 
mentioned tend to follow on from a court order.  For example, if there is a 
breach of a community service order, a community service officer will report 
that breach.  In effect, they are an extension of the court …”35 

72. The FLA agreed with the Law Society of Scotland— 

“if the matter is prosecuted under the criminal system, it will be difficult not to 
have corroboration, given the need to be fair to everyone who is involved.  I 
do not think that such an arrangement (i.e. one where corroboration is not 
required) would be ECHR compliant.”36 

73. Subsequently, Rhoda Grant confirmed that nothing in the Bill would remove 
the need for corroboration, any breach would be a criminal matter and in Scots law 
corroboration was usually required for criminal charges to be brought successfully. 

74. The Committee accepts that, in many cases, the granting of a protective 
order will be sufficient to deter the behaviour complained of, and that the 
current two day detention under existing powers of arrest  provides a useful 
respite to victims. However, the Committee fully supports the view that a 
criminal sanction for breach of a domestic abuse interdict is necessary to 
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give victims proper protection. The Committee is content that this provision 
would represent a strengthening of the current system and is firmly of the 
view that the criminal standard of proof, together with corroboration, must 
apply.  The Committee again notes that in order to identify breaches of 
interdict with a power of arrest in cases of domestic abuse, it is likely that a 
statutory definition of domestic abuse will be required.   

Section 4: Meaning of “domestic abuse” 

75. Section 4 provides a statutory definition of “domestic abuse”.  It sets out that 
where behaviour falls within the meaning of abuse (including violence, 
harassment, threatening conduct and any other conduct giving rise, or likely to 
give rise, to physical or mental injury, fear, alarm, or distress) and occurs in any of 
the listed relationships, it will be considered to be domestic abuse.  The listed 
relationships are where a person is (or was) married to, or the civil partner of, or a 
partner in an established relationship of any length with, the person who carried 
out the abuse, or is the perpetrator’s parent, child, grandparent or grandchild 
(whether by blood or adoption).  Section 4(3) provides that Scottish Ministers may, 
by order, add further types of relationships to this list.   

76. As noted already in this report, there is currently no statutory or common law 
definition of “domestic abuse”.  However there are a number of commonly 
accepted and understood definitions and statements of what domestic abuse is.  

77. Stonewall Scotland welcomed the recognition in the Bill that domestic abuse 
takes place in same-sex relationships just as it does in heterosexual relationships 
and that the Bill treated same-sex partners and civil partners equally.  Carl Watt of 
Stonewall Scotland said that it was helpful to see a definition of domestic abuse in 
the Bill.37  

78. Other witnesses were not convinced that having a statutory definition 
represented an improvement on the present situation.  Neither SWA nor ASSIST 
supported the introduction of a statutory definition in the Bill.  SWA pointed out that 
there was no statutory definition elsewhere and that any attempt to seek to do so 
now could result in a too wide or too narrow definition and unforeseen 
consequences.38   

79. ASSIST accepted that the wide definition set out in the Bill could help when 
dealing with honour-based violence issues but said that the disadvantages of 
having a statutory definition, outweighed the advantages.  It suggested that other 
ways of dealing with such issues would need to be found.  Shakti Women’s Aid 
agreed and explained that for the women who come to them, the situation was 
more complex— 

“The women tend to live in joint family systems, so the abuse might not come 
from the husband. The mother-in-law might instigate it and the husband 
might join in later after a few months or a year.  However, that is a different 
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issue.  As Louise Johnson said, for us it would be better just to have the term 
"domestic abuse" in the bill.”39 

80. In this regard, the Committee noted, as did SWA and others, that protection 
for an individual from other family members can continue to be sought by way of 
non-harassment orders but that further consideration of other ways in which 
support and assistance could be provided would be useful.  

81. The Law Society of Scotland said that on a practical basis there had not been 
any difficulty in understanding what was meant by “domestic abuse” but that the 
intention may now be to broaden the commonly understood definition.  It was 
concerned with the use of the phrase “an established relationship of any length” as 
this could be difficult to interpret particularly as “length” was a key component of a 
relationship being “established”.  The Law Society of Scotland’s written evidence 
set out its concerns— 

“If length is to be disregarded, then it is difficult to see what the intended 
criteria for a relationship may be.  This is particularly worrying when the 
nature of the relationship may be broad enough to encompass flatmates, co-
owners of dwelling houses or even business partners.  If the Bill is to proceed 
then the relationships addressed should be more precisely defined.”40   

82. In oral evidence, the Law Society of Scotland added that a better approach 
could be to take the general understanding of what “domestic” means and keep 
the definition of “abuse” which is specific and seemed to cover most types of 
conduct that could give rise to a need for intervention. 

83. The FLA agreed that the definition of domestic abuse, particularly in relation 
to the statement “a partner in an established relationship of any length” was not 
helpful.  It also questioned how an “established relationship” could be defined 
without reference to length and suggested that if it was a brief relationship, it could 
not be described as an “established relationship”.  The FLA was content that the 
definition of abuse, taken from the 2001 Act, was effective but said that it was the 
word “domestic” that was the problem.  It observed that the definition in the Bill 
excluded particular family members (for example cousins or uncles) and any 
attempt to define it differently would also be likely to be exclusive. 

84. The Crown Office was also concerned about the breadth of the definition set 
out in the Bill because it weakened what was currently understood as “domestic 
abuse” as involving a partner or former partner.  The Crown Office said that the 
need for a statutory definition arose primarily from section 3, a point raised by the 
Minister.  Christopher Macintosh summarised the Crown Office view— 

“If breaches of interdicts that deal with domestic abuse were criminalised, we 
would have to know what was meant by "domestic abuse". That could not be 
left to the softer understanding of its meaning and would have to be defined. 
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The matter could be dealt with in other ways, without a definition, but we 
must have some way of understanding what exactly is being criminalised.”41 

85. SLAB said that if there was no definition in the Bill it would use the existing 
commonly understood definition, but that for its purposes it would be more 
straightforward to make assessments with reference to a definition.  

86. The Minister agreed with those who said that the definition in the Bill of who 
could perpetrate domestic abuse was very wide and that the reference to “a 
partner in an established relationship of any length” was also wide and could even 
be read as including close friends or business partners.   

87. The Minister pointed out that despite the width of the definition, it did not 
appear to catch some categories of child (e.g. a child or grandchild of either party 
– not just the perpetrator’s – or a child accepted by either party as a member of 
the family) who might be protected by matrimonial or domestic interdicts under the 
1981 Act and relevant interdicts under the Civil Partnership Act 2004.  Additionally, 
the Minister observed that the definition in the Bill covered relationships by 
adoption but did not seem to cover relationships by marriage too.  Despite the 
difficulties with the definition presently in the Bill, the Minister agreed with the 
Crown Office that— 

“conduct that is criminalised should be clearly capable of being understood 
and defined.  The principle is that there should be no vagueness or lack of 
clarity in general about what constitutes a crime.”42 

88. The Minister suggested four potential solutions to the problems identified: to 
slim down the definition, to require sheriffs to provide in the interlocutor that an 
interdict is a domestic abuse interdict, to specify in the Bill that interdicts granted 
under specific Acts are domestic abuse interdicts or to criminalise all breaches of 
interdict with a power of arrest.  The Minister noted that there were drawbacks with 
all four suggestions and that in the case of the final suggestion it might be beyond 
the scope of this Bill. 

89. After considering all the evidence, Rhoda Grant said it was clear that this 
section would require amendment.  She said that she had sympathy with those 
who sought removal of the definition altogether and conceded that if there were no 
definition, the majority of cases (those which fell within the commonly understood 
definition of domestic abuse) would still be covered.  She undertook to reflect 
further on the evidence provided to the Committee.  In her subsequent letter of 
25 November 2010, Rhoda Grant advised that she would be consulting further on 
three options.  The first option would be to remove the definition from the Bill and 
use “the ordinary meaning of domestic abuse” – this was her preferred option.  
The second option would be to adopt the definition used by the Scottish 
Government.  The third option would be to retain a statutory definition in the Bill 
but to restrict the definition of who could perpetrate domestic abuse to partners 
and spouses and former partners and spouses.  
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90. Again, it is clear that this section gives rise to a number of potential difficulties 
and questions.  The most fundamental question is whether it is advisable to have a 
statutory definition of domestic abuse at all.  If it is advisable, then how widely 
should any definition be cast?  The Committee notes that the Bill provides Scottish 
Ministers with the power to amend the definition of domestic abuse by adding 
further relationships.  The Subordinate Legislation Committee recommended that if 
this power remains in the Bill it should be subject to the affirmative procedure, a 
point acknowledged by Rhoda Grant.  It may be that, following Rhoda Grant’s 
further consultation, some agreement can be reached on the way forward, taking 
account of the power given to the Scottish Ministers to add to the list of 
relationships at a future date. 

91. The Committee looks forward to the outcome of the further discussions 
between Rhoda Grant and the Minister. The Committee is prima facie 
impressed by the argument that a definition is necessary in order that 
accused persons, courts and solicitors and indeed victims have clarity as to 
whether the breach of a particular order is to be a criminal offence. The 
Committee is inclined to the view that the definition should cover the 
normally accepted categories of partners rather than wider family 
relationships. 

Costs and financial implications 

92. Throughout the evidence taking on the merits of this Bill, the issues of cost 
and the basis on which costs had been estimated arose.  If passed, what would 
the cost of this Bill be to the public purse?  This is a central consideration for the 
Committee on this Bill as it is for all Bills coming before any committee of this 
Parliament.   

93. As noted earlier in this report, the Finance Committee considered the 
Financial Memorandum accompanying this Bill and its report is annexed to this 
report.  Detailed evidence was received by that Committee but no conclusions 
were reached and nor were any recommendations made.  This Committee 
accepted the Finance Committee’s invitation to consider the issues raised with it 
as part of the wider Stage 1 consideration. 

94. The Financial Memorandum states that the main costs are likely to arise from 
an anticipated increase in the number of cases that could come to court seeking 
non-harassment orders and interdicts with powers of arrest.  The Financial 
Memorandum acknowledges however that, in part due to the different sources of 
data not being directly comparable, it was not possible to quantify accurately the 
costs arising.  Additionally, costs were expected to arise from removal of the 
means test. 

95. The Minister agreed that the costs of the Bill were uncertain because it was 
not clear how many more cases might be raised.  He said— 

“In the worst case scenario, we think that the cost to the public purse could 
be significantly more than the financial memorandum estimates. I understand 
that the rationale in the financial memorandum is that there would be a 
10 per cent increase in applications. If that were the case, we envisage that 
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the costs would be broadly in line with what the financial memorandum has 
suggested. If there were to be a 50 per cent increase in applications for 
orders, the costs, as far as we are able to ascertain, would be around 
£1.4 million per year.  That range, from £300,000 or £400,000 to £1.4 million, 
is a significant amount of money and additional cost.”43  

96. The Minister added— 

“Our overwhelming concern is that we will pass a bill, the costs of which 
could be substantially greater than they are estimated to be in the financial 
memorandum. I do not think that any notional potential savings would be a 
significant factor—certainly not in the short term.”44  

97. The Committee noted from the Finance Committee’s report that SLAB was 
critical of the figure of 10% used in the financial memorandum as the basis for the 
expected increase in volume of the number of cases as a result of the removal of 
the means test and particularly the use of the Adults with Incapacity (Scotland) Act 
2000 as a comparator. 

98.  SLAB told this Committee that it had a very low refusal rate for legal aid on 
means grounds, probably 1% of applications, but that it had no way of knowing 
how many did not get as far as submitting an application.  SLAB agreed that 
estimating the financial implications of the Bill was difficult— 

“in many cases that involve protective orders, the protective order is an 
ancillary crave as part of a wider action, whereas the Financial Memorandum 
focused purely on cases in which the protective order is the primary crave. If 
any provisions of the bill applied to ancillary craves, the costs would be 
higher.”45 

99.  SLAB added that there could also be additional costs from the side of the 
defender.  As the Bill would increase the severity of an order that could be granted 
against a defender, more defenders might therefore seek to defend protective 
orders resulting in further additional cost to the legal aid fund.  SLAB questioned 
whether the estimate of a 10% increase in take-up of orders could be regarded as 
accurate.  Colin Lancaster said— 

“A 10 per cent increase in take-up would result in 80 additional grants of legal 
aid per year. Given what the policy memorandum says about the barriers to 
people taking out protective orders, an additional 80 grants as a result of the 
first three sections of the bill working together seems to be on the low side.”46 

100. The Minister raised this point too and pointed out that the Financial 
Memorandum did not address the issue of equality of arms and the resultant cost.  
The Minister agreed with SLAB that if more defenders were awarded legal aid, 
partly because any breach of an order made against them might lead to criminal 
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proceedings, or alternatively if anyone were to pursue an ECHR case successfully, 
this would give rise to further costs. 

101. The potential increase in costs for the Legal Aid Fund was acknowledged by 
those who gave evidence but many were of the view that the issue of cost was 
one of the barriers to protection for those being subjected to abuse. Heather 
Williams of SWA said— 

“We must remember that the perpetrators, not the women, are causing the 
problem, although it is women seeking to protect themselves who have to 
jump hurdles to access civil legal aid. One hurdle is the cost and, if that can 
be taken away, it will be easier for women to protect themselves.”47  

102. Others suggested that the Bill could give rise to savings for other agencies at 
other points in the process, for example fewer call-outs for the police as a 
consequence of criminalising breaches (as proposed in section 3), which could 
result in a reduction of repeat incidents requiring police attendance. 

103. In relation to removal of the means test, the Minister said that the current 
financial climate would make this very difficult but that in principle he was 
sympathetic.  The Minister added that this section had raised complex issues 
around separating out the domestic abuse element from a multi-crave action and 
the more general issue of whether domestic abuse cases were more deserving 
than other family cases or indeed cases where protective orders were being 
sought.  The Minister suggested— 

“If there were to be a change in, or an exception made to, the requirement 
that legal aid in civil actions be means tested, it would be incumbent on us all 
to consider the issue in the round, and not solely for this particular type of 
action and litigant.”48 

104. It is apparent from the evidence that there is no agreement on what the costs 
of implementing this Bill might be.   However, deletion of section 2 from the Bill, as 
sought by the Committee, would remove much of the uncertainty. 

Summary 

105.   The Committee supports section 1 which removes the course of 
conduct requirement before a civil non-harassment order can be granted 
and also supports section 3 on the assumption that the criminal standard of 
proof, together with corroboration, will apply.  However the Committee does 
not support section 2 which in effect would make legal aid free to all for 
applications to a civil court for an interdict with a power of arrest, or a non-
harassment order, where domestic abuse was involved.   In the view of the 
Committee, this provision would create an inequality of arms between the 
pursuer and the defender.  Additionally, the Committee is not persuaded that 
domestic abuse cases should be prioritised above other cases for the 
purposes of legal aid.  The Committee notes that further work is to be 

                                            
47

 Scottish Parliament Justice Committee. Official Report, 5 October 2010, Col 3589. 
48

 Scottish Parliament Justice Committee. Official Report, 9 November 2010, Col 3730. 
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undertaken on section 4.  The preliminary view of the Committee is that it 
will be necessary to include a definition of domestic abuse in this Bill but 
that the definition should probably be restricted to the generally accepted 
categories of partners and should not be extended to cover other family 
relationships. 

Conclusion 

106. The Committee recommends to the Parliament that it agrees to the 
general principles of the Bill.  
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ANNEXE A: SUBORDINATE LEGISLATION COMMITTEE REPORT 

Subordinate Legislation Committee Report on the Domestic Abuse 
(Scotland) Bill 

 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. At its meetings on 26 October and 2 November 2010, the Subordinate 
Legislation Committee considered the delegated powers provisions in the 
Domestic Abuse (Scotland) Bill at Stage 1.  The Committee submits this report to 
the Justice Committee as the lead committee for the Bill under Rule 9.6.2 of 
Standing Orders. 

2. The Domestic Abuse (Scotland) Bill (“the Bill”) was introduced in the 
Parliament on 27 May 2010 by the Rhoda Grant MSP. 

Delegated powers 

Section 4(3) – (meaning of domestic abuse) - Power to modify the terms of 
section 4(1)  
 
Power conferred on:  the Scottish Ministers 
Power exercisable by:  order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish 

Parliament 
 
3. Section 4 contains a definition of domestic abuse by reference to the sort of 
conduct which would amount to abuse and the circumstances in which a domestic 
relationship is established. 

4. The power in section 4(3) permits the Scottish Ministers to amend the 
definition of domestic abuse by adding further types of relationship.  The power is 
currently exercisable under negative procedure. 

5. The Committee was concerned that the power permits amendment to one of 
the central policy elements of the bill.  The protection which the bill seeks to 
provide only arises in the context of prescribed domestic relationships.  The 
Committee therefore asked the member in charge whether negative procedure 
provides sufficient scrutiny for any changes to the scope of the protection. 

6. The member in charge has indicated that she proposes to lodge 
amendments at stage 2 which will address the Committee’s concerns if section 4 
remains in the bill. 

7. The Committee recommends that if a power to amend the definition of 
domestic abuse remains in the Bill it should be subject to affirmative 
procedure. 
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Ancillary Powers 

8. The Committee notes that the Bill does not provide for power to make 
transitional, transitory or savings provision.  The Committee suggests that 
the member may wish to consider whether these might be appropriate in 
case further provision is required as a result of the changes the bill makes to 
the existing law. 

ANNEX 
 
CORRESPONDENCE BETWEEN SUBORDINATE LEGISLATION COMMITTEE 
AND RHODA GRANT MSP 
 
Section 4(3) – (meaning of domestic abuse) - Power to modify the terms of 
section 4(1) 
 
The Committee asks why, in the light of the legal effect of the exercise of the 
power to extend categories of relationship to which the Bill’s remedies can apply, 
is it considered that negative procedure provides a sufficient level of scrutiny? 
 
Rhoda Grant MSP responded: 
 
I intend to draft amendments at Stage 2 in regards to these points.  It may be that 
these amendments will remove section 4.  However, if this is not the case I will 
lodge amendments that will make the changes suggested by the committee.  
 
Ancillary Powers 
 
Given that the Bill creates new criminal offences in relation to extant protection 
orders and makes provision for the availability of legal aid in certain types of 
proceedings, the Committee asks whether it would be appropriate to have the 
power to make to make transitional, transitory or savings provision included within 
the Bill.   
 
Rhoda Grant MSP responded: 
 
I will undertake to make these provisions at stage 2. 
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Finance Committee 
 

Remit and membership 
 

 
Remit: 
 
1. The remit of the Finance Committee is to consider and report on- 
 

(a) any report or other document laid before the Parliament by members of 
the Scottish Executive containing proposals for, or budgets of, public 
expenditure or proposals for the making of a tax-varying resolution, taking 
into account any report or recommendations concerning such documents 
made to them by any other committee with power to consider such 
documents or any part of them; 
 
(b) any report made by a committee setting out proposals concerning public 
expenditure;  
 
(c) Budget Bills; and 
 

(d) any other matter relating to or affecting the expenditure of the Scottish 
Administration or other expenditure payable out of the Scottish 
Consolidated Fund. 
 

2. The Committee may also consider and, where it sees fit, report to the 
Parliament on the timetable for the Stages of Budget Bills and on the handling of 
financial business. 
 
3. In these Rules, "public expenditure" means expenditure of the Scottish 
Administration, other expenditure payable out of the Scottish Consolidated Fund 
and any other expenditure met out of taxes, charges and other public revenue. 
 
(Standing Orders of the Scottish Parliament, Rule 6.6) 
 
Membership: 
 
Derek Brownlee 
Malcolm Chisholm 
Linda Fabiani 
Joe Fitzpatrick 
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Tom McCabe (Deputy Convener) 
Jeremy Purvis 
Andrew Welsh (Convener) 
David Whitton 
 
 
Committee Clerking Team: 
 
Clerk to the Committee 
Jim Johnston 
 
Senior Assistant Clerk 
Terry Shevlin 
 
Assistant Clerk 
Allan Campbell 
 
Committee Assistant 
Jennifer Bell 
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Finance Committee 
 
Report on the Financial Memorandum of the Domestic Abuse (Scotland) Bill 
 
The Committee reports to the Justice Committee as follows— 
 

Introduction 

1. The Domestic Abuse (Scotland) Bill (―the Bill‖) was introduced in the 
Parliament on 27 May 2010 by the Member in Charge of the Bill, Rhoda Grant 
MSP.  Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
among other things, to consider and report on the Bill‘s Financial Memorandum 
(FM). In doing so, it is required to consider any views submitted to it by the 
Finance Committee (―the Committee‖). 

2. At its meeting on 15 June 2010, the Committee agreed to adopt level one 
scrutiny in relation to the Financial Memorandum (FM).1  Written submissions were 
received from the following organisations— 

 Association of Chief Police Officers in Scotland (ACPOS); 

 Scottish Court Service (SCS); 

 Scottish Legal Aid Board (SLAB); and 

 Scottish Women‘s Aid (SWA). 

3. All written submissions are annexed to this report.  The Scottish 
Government‘s response to the Justice Committee comments on the financial 
implications of the Bill, and this is also included in the annexe.   

4. On the basis of written evidence received, at its meeting on 14 September, 
the Committee agreed to re-classify the FM as level two, and to take oral evidence 
from the Member in charge at its meeting on 21 September.  The Member in 
charge also provided supplementary material in advance of her appearance before 
the Committee.  This document can also be found in the evidence annexe. 

                                            
1
 Full information on the Committee‘s system of scrutiny for Financial Memoranda can be found on 

the Committee‘s webpages, at: 
http://www.scottish.parliament.uk/s3/committees/finance/inquiries/financialMemo.htm 
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The Bill and Financial Memorandum 

5. The Bill has two main policy objectives: to increase access to justice for 
victims of domestic abuse and to enable police and prosecutors to provide a more 
robust response to breached civil protection orders which in turn may deter 
abusers from further abusive action.2  

6. Section 1 amends the Protection from Harassment Act 1997 by removing the 
―course of conduct‖ requirement for a non-harassment order to be granted by a 
civil court in domestic abuse cases.  Section 2 amends the Legal Aid (Scotland) 
Act 1986 so as to make civil legal aid free to all persons applying to a civil court for 
an interdict with a power of arrest or a non-harassment order where domestic 
abuse is involved. Section 3 makes breach of an interdict with a power of arrest 
attached a criminal offence in cases of domestic abuse.3 

7. The FM states that— 

―The main costs likely to arise from the Bill relate to an anticipated increase 
in the number of cases brought to court for non-harassment orders (NHOs) 
and interdicts with a power of arrest. Additionally there are expected costs 
associated with section 2, which proposes to make legal aid available 
without means testing in respect of all applications for an interdict with a 
power of arrest or a NHO where domestic abuse is involved.‖4 

8. While the FM attempts to provide accurate estimates for the costs arising 
from the Bill, it notes that the different sources of data from SLAB, SCS and the 
police are not directly comparable and this has led to difficulties in costing the Bill.5  
The FM states that— 

―…it is impossible to accurately quantify the costs arising from the Bill. 
Where illustrative costs are provided, the margins of uncertainty in such 
costs are high (although more likely to be lower than suggested rather than 
higher than suggested).‖6 

9. Despite the difficulties with data, the FM does go into some detail in trying to 
assess the costs of the Bill.  The main additional cost identified is a maximum 
annual increase of less than £226,338 in legal aid costs7.  In terms of other costs 
on the Scottish Administration (i.e. on the Police and SCS), the FM recognises that 
there are uncertainties around estimates of costs and savings, but concludes 
that— 

                                            
2
 Domestic Abuse (Scotland) Bill.  Policy Memorandum, paragraph 2.  Available at: 

http://www.scottish.parliament.uk/s3/bills/45-DomesticAbuse/b45s3-introd-pm.pdf 
3
 Domestic Abuse (Scotland) Bill.  Financial Memorandum, paragraphs 37-39.  Available at: 

http://www.scottish.parliament.uk/s3/bills/45-DomesticAbuse/b45s3-introd-en.pdf 
4
 Financial Memorandum, paragraph 23 

5
 Financial Memorandum, paragraph 25 

6
 Financial Memorandum, paragraph 26 

7
 Financial Memorandum, paragraph 64 
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―…overall it is considered unlikely that, taking account of potential savings, 
significant additional costs will arise in any other area and indeed it may be 
more likely that savings will outweigh costs.‖8 

Summary of evidence 

Submission from SLAB 
10. SLAB made a detailed submission to the Committee.  Although they 
acknowledge the difficulties in providing accurate costs outlined in the FM, in their 
view the overall costs to them (and therefore to the Scottish Government) are an 
under-estimate, rather than an over-estimate.   

11. First, in terms of the volume of cases, the FM states that legal aid figures are 
likely to over-estimate the number of cases involving pursuers and domestic 
abuse, as they include defenders and non-domestic protective orders.9  Although 
this is the case, SLAB states that the majority of these grants do, in fact, relate to 
domestic abuse and pursuers.  SLAB also states that it is ―unclear whether the 
proposed removal of financial criteria would apply only to standalone cases 
involving domestic protective orders‖ and that such orders are often ―sought 
alongside other remedies such as divorce, residence contact or financial provision 
on separation.‖10  This can also have an impact on the potential level of cost per 
case, as— 

―…should the means test be removed for any proceedings that include 
craves for protective orders, the cost could also be more than set out in the 
FM because the wider actions of which a protective order may be one part 
are, on average, considerably more costly than stand alone protective order 
actions.‖11 

12. SLAB is also critical of the figure of 10% used in the FM as a basis for the 
expected increase in volume of the number of cases as a result of the removal of 
the means test, and especially around the use of the Adults with Incapacity 
(Scotland) Act as a comparator.12 

Response from the Member in Charge 
13. During the oral evidence session, the Member in charge provided a response 
to the points made by SLAB— 

―We have now used the board's figures to identify cases to which non-
harassment orders for family actions and interdicts with powers of arrest for 
family actions are attached. It is still impossible to identify which of those 
cases were a result of domestic abuse. Therefore, we have counted them 
all. We have also counted defenders as well as pursuers, because SLAB 
has stated in its evidence that a small number of defenders are victims.‖13 

                                            
8
 Financial Memorandum, paragraph 82 

9
 Financial Memorandum, paragraph 25 

10
 Scottish Legal Aid Board.  Written submission to the Finance Committee. 

11
 Scottish Legal Aid Board.  Written submission to the Finance Committee. 

12
 Scottish Legal Aid Board.  Written submission to the Finance Committee 

13
 Scottish Parliament Finance Committee.  Official Report, 21 September 2010, Col 2502. 
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14. In addition, the Member in charge stated that— 

―As in the financial memorandum, we have used the number of cases 
multiplied by the average cost per case, while taking into account 
contributions made. SLAB tells us that about 75 per cent of the population 
currently qualify for legal aid. SPICe estimates that as many as 90 per cent 
of victims of domestic abuse qualify for legal aid. Therefore, we have 
calculated an absolute maximum cost using a 25 per cent increase in 
cases. We still believe that the figure will be nearer SPICe's estimated 10 
per cent increase, because we are aware that 90 per cent of domestic 
abuse cases currently qualify for legal aid. Therefore, we have also worked 
up estimates for a 10 per cent increase in cases.‖14 

15. However, the Member in charge also confirmed that there may be an overall 
saving to the legal aid budget as— 

―At the moment, people who are receiving legal aid and who need to go 
back to court because of a breach of interdict find that they have to push 
the issue as contempt of court, which is a civil issue not a criminal issue. 
The costs of that fall on the legal aid system. Breaches of interdict with 
powers of arrest would be removed from the legal aid budget and the case 
would become a criminal case.‖15 

16. The revised figures referred to above by the Member in charge can be found 
in the annexe to this report. 

Wider issues 
17. Finally, it was also noted during the evidence session that the Bill will need to 
be amended due to changes around non-harassment orders for criminal cases 
and to clarify issues around ancillary cases as identified in the SLAB submission.16  
This may give rise to additional costs. 

Conclusion 

18. The Committee thanks the Member in charge for her response to the detailed 
points raised by SLAB and would encourage the lead committee to consider the 
issues raised above during its stage 1 consideration of the Bill.  

                                            
14

 Scottish Parliament Finance Committee.  Official Report, 21 September 2010, Col 2502. 
15

 Scottish Parliament Finance Committee.  Official Report, 21 September 2010, Col 2504. 
16

 Scottish Parliament Finance Committee.  Official Report, 21 September 2010, Col 2504. 
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ANNEXE: WRITTEN EVIDENCE RECEIVED 

Submission from ACPOS 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 
All Scottish Forces submitted comments independently, as part of the original 
consultation for the Bill.  Further, a composite response was prepared and 
submitted by way of the ACPOS Crime Business Area Public Protection 
portfolio in February 2010. 

The original ACPOS response considered the financial implications from both 
victim and police perspectives.  Ultimately, it was considered that any and all 
additional costs can be factored and will be a fraction in comparison to the 
emotional and financial costs required to respond to and investigate further 
domestic abuse incidents. 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 
Yes, the Financial Memorandum reflects the comments made in the original 
ACPOS consultation response. 

3. Did you have sufficient time to contribute to the consultation exercise? 
Yes, sufficient time was available to allow for comments to be collated from 
across the Forces and a composite response prepared. 

COSTS 
4. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
The Financial Memorandum reflects potential financial implications for the 
Police Service as a whole; however, as stated in the memorandum, they are 
difficult to quantify. 

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs could be 
met? 
While it is accepted that there will be financial implications associated with the 
introduction of the Bill, they are almost impossible to quantify. 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise?  
It is fair to say the Financial Memorandum reflects the uncertainty of financial 
implications but, as stated previously, the memorandum requires a wider 
scope to take into account the particular challenges facing the public sector in 
the years ahead. 
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7. If the Bill is part of the wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 
The Financial Memorandum is thorough in its current evaluation of the 
potential costs associated with the wider policy initiative; however, in addition, 
consideration must be given to the potential impact of the broader Scottish 
Government definition of Domestic Abuse, which includes familial abuse.  The 
Scottish Criminal Justice System, in respect of Domestic Abuse, is governed 
by the existing ACPOS/Crown Office and Procurator Fiscal Service joint 
protocol definition: 

“Any form of physical, sexual or mental and emotional abuse which 
might amount to criminal conduct and which takes place within the 
context of a close relationship. The relationship will be between 
partners (married, cohabiting or otherwise) or ex-partners. The abuse 
can be committed in the home or elsewhere.”   

Expanding the boundaries and including familial abuse within ―Domestic 
Abuse‖ offences has the potential to challenge existing capacity issues across 
all Scottish Police Forces and the wider Criminal Justice response. 

It is further suggested that there are potential financial implications across all 
service providers, whose budgets are expressly intended for supporting 
victims of domestic abuse where the perpetrator is a partner or ex partner. 

Ultimately, it was considered that any and all additional costs can be factored 
and will be a fraction in comparison to the emotional and financial costs 
required to respond to and investigate further abuse incidents. 

8. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs? 
The impact of such legislative changes is extremely difficult to quantify and 
this will undoubtedly also apply to any subordinate legislation that may be 
introduced in the future.  From a police perspective, consideration must be 
given to amending training both nationally and locally and to develop guidance 
issued to operational staff.  Further, IT costs may be incurred when making the 
necessary collective software amendments to accommodate the proposed 
legislative change. 

 
Cliff Anderson 
Assistant Chief Constable 
ACPOS General Secretary 

WIDER ISSUES 
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Submission from the Scottish Court Service 
 
Consultation 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 

did you comment on the financial assumptions made? 
 
The Scottish Court Service did not participate in the consultation 
exercise. Rather we brought to the attention of Scottish Government, 
our views on the estimating assumptions and the potential costs, and 
these were reflected in Scottish Government‘s written submission to the 
Justice Committee. 
(http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Dome
sticAbuse/Written%20submissions/DA1ScottishGovernment.pdf). 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
As at 1. above. 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
Yes.  

 
 

Costs 
 
4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 

 
The Financial Memorandum does not quantify the financial implications 
for the Scottish Court Service, rather it states that ―Precise effects are 
not quantifiable due to the difficulty of obtaining clear information on the 
current number of cases, given the diverging trends in different sources 
of data‖ and that ―overall it is considered unlikely that, taking account of 
potential savings, significant additional costs will arise in any other area 
and indeed it may be more likely that savings will outweigh costs‖. 
 
We have concerns with this analysis, and we believe that there are 
potential costs to the Scottish Court Service. 
 
They relate to:  
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The annual running costs associated with the increase in the volume of 
civil applications as a result of the changes proposed in clauses 1 and 2.  

 
We estimate the average per case cost to be:  

Court of Session: £1,100 
Sheriff Court: £400 

 
We note that the Financial Memorandum provides illustrative costs 
for the Scottish Legal Aid Board based on a 10% increase in the 
number of legal aid applications. An equivalent increase in sheriff 
court actions would generate an additional cost of £31k p.a. 
 
We seek to recover approximately 80% of this cost through the fees 
charged to parties under the Sheriff Court Fees Order 1997 as 
amended. However, under this Order parties are entitled to claim 
exemption from paying court fees if they are in receipt of civil legal aid 
in connection with that case. Thus, if as a consequence of the change 
to the Legal Aid (Scotland) Act 1986 proposed by clause 2, these 
new actions are raised by legally aided parties, then the full cost will 
fall to be met from the public purse. 
 

i. Additional loss of fee income in respect of civil actions made by 
parties who are entitled to legal aid as a result of the changes 
proposed in clause 2. 

 
As is explained at paragraphs 16-17 of the Scottish Government‘s 
written submission to the Justice Committee, the types of application 
which would be eligible for legal aid as a result of the changes 
proposed by clause 2, are rarely raised in isolation, and are most 
commonly made as ancillary craves in actions for divorce, residence, 
contact and craves for financial support etc. If the eligibility for legal 
aid is to extend to all the actions where there is such an ancillary 
crave, this will have a very significant impact on the fees which can 
be recovered by the Scottish Court Service in both the Court of 
Session and the Sheriff Court.  
 
It is estimated that the average loss of fee income might be, per case, 
in the region of :  

Court of Session: £400 
Sheriff Court: £250 

 
In 2009/10 14.4k or 34% of the ordinary actions raised in the sheriff 
court were family actions. Even if only an additional 1k  
 
 
 
 
sheriff court cases per annum became eligible for exemption, the loss 
in fee income would be £0.25m, a cost which would then fall to be 
met from the public purse. 
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ii. The annual running costs associated with the increase in the volume 

of criminal prosecutions as a result of the new offences created  in 
clause 3. 

 
We estimate the average per case cost to be:  

High Court   : £8,800 
Sheriff and jury : £1,500 
Sheriff summary : £300 

 
 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 

 
Provided that the increases in civil applications and criminal 
prosecutions referred to at 4(i) and (iii) above are relatively modest – 
say less than 100 per annum, then we would expect that the Scottish 
Court Service would be in a position to absorb the additional work. 
 
However we are not in a position to absorb the loss of fee income 
referred to at 4(ii). We would require supplementary funding to make the 
good the deficit in order to continue to meet our statutory functions.   

 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 

associated with the estimates and the timescales over which such costs would 
be expected to arise? 

 
The Financial Memorandum does comment upon the uncertainties 
associated with estimating the costs associated with the Bill, but as 
narrated above we do not believe it accurately reflects the associated 
costs. 
 

 
Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 

costs are accurately reflected in the Financial Memorandum? 
 
We are unaware of any related wider policy initiative. 

 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If so, is 
it possible to quantify these costs? 

 
We are unaware of any further related costs. 
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1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 
 
The Board provided a response to the original consultation on the proposed bill. 
That consultation did not provide any assumptions about cost. However, the 
consultation did ask respondents‘ views on the costs associated with the 
proposals. The Board found it difficult to estimate costs as it was not clear from the 
consultation whether the proposed removal of the means test was to apply only to 
stand alone actions for protective orders, or to the entirety of an action where a 
protective order was sought. The Board commented that there would be significant 
cost implications for the legal aid fund were the removal of the test to apply to the 
latter. 
 
The costs would flow from payments made by the Board in relation to civil legal aid 
applications for those who had not previously been eligible for legal aid. Income, in 
the form of contributions, would also be lost were they to be removed for the 
currently eligible population, further increasing costs. The Board also pointed out 
that costs would be incurred in advice and assistance (often a precursor to civil 
legal aid) and that both civil legal aid and advice and assistance may also be 
sought by the defender in these additional cases i.e. the alleged perpetrator of the 
abuse. For an illustrative increase of 1,000 applications, the cost of additional 
advice and assistance alone was estimated at £500,000. Finally, if automatic 
criminal offences for breach of protective orders were created as a result of the 
bill, there would also likely be costs of additional criminal legal assistance.  
 
2. Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum?  
 
As noted above, the consultation contained no cost assumptions. The lack of 
clarity in the consultation as to the scope of the proposed changes (and therefore 
their likely cost) remains in the Bill. 
 
 
3. Did you have sufficient time to contribute to the consultation 
exercise? 
 
Yes 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
 
For any given increase in the number of protective orders sought, the Board can 
estimate the likely cost to the legal aid fund. However, as set out in the Financial 
Memorandum, the Bill team has not been able to provide an estimate for the 
number of additional cases each proposed measure is likely to facilitate. The 
Board is in no better a position than the Bill team to estimate the impact of the 

Submission from the Scottish Legal Aid Board 

Consultation 
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proposed measures on the volume of cases and so we have also had 
considerable difficulty in estimating their likely costs. 
 
The Financial Memorandum notes the significant difficulties involved in estimating 
the change in the volume of cases. It appears that one of the main difficulties is 
that it has not been possible for the Bill team to establish either the current volume 
of actions or the impact on those volumes of the barriers the Bill sets out to 
remove.  
 
No separate estimate is therefore given in the FM of the impact on legal aid of the 
removal of the requirement to demonstrate a course of conduct or the introduction 
of a new criminal offence of breach of a protective order. Instead, an estimate is 
made of the overall impact of the three proposed changes on application numbers, 
alongside an estimate of the impact of making legal aid free based on existing 
case numbers. The methodology used in the FM for estimating the latter is sound 
(although see below on the baseline figure used). It is harder to say whether the 
estimated impact on application numbers, and therefore cost, is accurate. 
 
It is noted in the FM that the legal aid figures provided are likely to over-estimate 
the number of cases involving pursuers and domestic abuse (i.e. the figures also 
include defenders and non-domestic protective orders). While this is true, the 
majority of these grants of legal aid do relate to domestic abuse and pursuers. In 
2009/10, we received 1322 applications for legal aid with a primary category 
relating to a protective order. Of these, 834 have been granted. The table below 
shows a breakdown of these grants.  
 
Table 1 

  Domestic 
Non-

domestic Total 

Defender 76 64 140 

Other 3 1 4 

Pursuer 494 196 690 

Total 573 261 834 

 
The table shows that 494 grants (59%) were made to pursuers seeking domestic 
protective orders. These figures suggest that the baseline figure in the FM is 
indeed an overestimate of the number of cases to which the Bill‘s provisions will 
apply. 
 
However, as noted above, it remains unclear whether it is intended that the 
proposed removal of financial criteria would apply only to standalone cases 
involving domestic protective orders. The Bill simply refers to circumstances 
―where a person brings proceedings‖ related to a protective order. Protective 
orders such as those mentioned in the Bill are commonly sought alongside other 
remedies such as divorce, residence, contact or financial provision on separation.  
 
The figures used in the FM relate to cases where the primary category for the legal 
aid application is some form of protective order. While this will include cases with 
ancillary craves, it is likely that the main element of the action relates to a 
protective order. On the other hand, a significant number of cases with other 
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primary categories (such as those family matters mentioned above) will contain 
one or more craves relating to a protective order.  
 
Where such cases are included, the number of relevant applications rises from 
1322 to 2010, of which 1351 have been granted. The table below shows a 
breakdown of these grants. 
 
Table 2 

  Domestic 
Non-

domestic Total 

Defender 246 77 323 

Other 12 8 20 

Pursuer 802 206 1008 

Total 1060 291 1351 

 
The table shows that 802 grants were made to pursuers seeking domestic 
protective orders, compared to 494 for stand alone protective order applications 
(an increase of 62%). This figure is also slightly higher than that used as a 
baseline in the FM, suggesting that, if anything, that figure is an under-estimate of 
current volumes. It should also be noted that in a small number of cases, 
protective orders are sought as part of a defence to an action brought against a 
person by the alleged perpetrator of domestic abuse. This may be the case where 
an estranged partner pursues an action for contact, with the defence to that action 
being accompanied by a counterclaim for a protective order. Such cases will be 
included in the ‗defender‘ figures in the tables above.  
 
As well as the baseline number of cases being slightly higher than that suggested 
in the FM, should the means test be removed for any proceedings that include 
craves for protective orders, the cost could also be more than set out in the FM 
because the wider actions of which a protective order may be one part are, on 
average, considerably more costly than stand alone protective order actions. For 
example, the average cost in 2009/10 for a case in the domestic protective order 
categories was £1329. By contrast, the average cost for a divorce case was 
£1557, contact was £3110, residence was £3126 and other family matrimonial 
actions came to £3177. Using the case categories of the 802 grants in 2009/10, 
the overall average cost might be expected to be in the region of £1600 per case, 
rather than the £1393 used in the FM. These higher case costs would translate 
into greater expenditure should the means test be removed for the whole case, 
rather than just the protective order element.  
 
If, instead of covering the whole case of which a protective order forms a part, the 
removal of the means test were to apply only to standalone proceedings for 
protective orders, we would expect to see a growth in such proceedings running in 
parallel with their associated wider family-type actions. In other words, rather than 
running one case and submitting one legal aid application, applicants who might 
expect to have to pay a contribution (or be ineligible for legal aid) are likely to 
‗detach‘ the protective order proceedings from the wider case to benefit from the 
removal of the means test for that part of the proceedings. 
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While the cost would be restricted to the protective order proceedings (and not, for 
example, any associated divorce proceedings), additional costs are likely to occur 
due to the block fee structure in place for civil legal aid (two sets of initial blocks 
would be payable instead of one, for example). There would also be increased 
costs of advice and assistance for the preparation of the separate legal aid 
applications, and increased administrative costs for both the Board and the courts 
in dealing with parallel applications/proceedings. Increased court fees would be 
payable from the legal aid fund to reflect the running of two cases instead of one. 
 
These factors, combined with the fact that the baseline figures in the FM do not 
take account of ancillary craves or counterclaims, suggest that the volumes and 
costs set out in the FM are likely to under-estimate the costs to the legal aid fund, 
as well as the courts.  
 
Beyond that, there remains the problem of estimating the likely change from that 
baseline as a result of the Bill. The FM uses a figure of 10% for the expected 
increase in volume, based on the increase in cases as a result of the removal of 
the means test from cases under the Adults with Incapacity (Scotland) Act. We 
have three comments to make on this assumption. 
 
First, the 10% used in the FM represents the overall impact of the three measures 
proposed in the Bill, not simply the removal of the means test as was the case with 
Adults with Incapacity. The FM recognises that the removal of the requirement to 
demonstrate a course of action is likely to result in an increase in the number of 
applications for NHOs, as is the creation of a criminal offence for breach. Thus if 
the removal of the means test is expected to generate 10% more cases in line with 
Adults with Incapacity, the Bill‘s first and third provisions must be expected to have 
an effect in addition to this 10%.  
 
Second, Adults with Incapacity and protective orders are clearly very different 
subjects. The rationale for the legal aid provision in the current Bill is that the 
means test acts as a barrier to access. The rationale for the removal of the means 
test in Adults with Incapacity cases was that it was impractical in the particular 
circumstances of these cases for a means test to be applied. Any increase in take 
up is therefore likely to be for very different reasons and may be expected to be of 
a different magnitude, given the level of latent demand implied by the Policy 
Memorandum to the Bill. The comparison therefore seems somewhat arbitrary and 
not relevant. 
 
Third, we do not know where the figure of 10% comes from. We have been unable 
to find any indication in the documentation relating to the Adults with Incapacity 
regulations that estimates the change as likely to be 10%. Nor does this appear 
consistent with what has actually happened in relation to Adults with Incapacity 
applications. The regulations removing the means test came into force in August 
2006.  In the financial year prior to removal of the test, there were 277 relevant 
applications for civil legal aid. In the first full financial year following the removal of 
the means test, there were 953 applications, an increase of 244%. In the most 
recent financial year, 2009/10, there were 1726 applications, an increase of 523% 
on the position prior to removal of the means test.  
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The 10% figure is clearly a huge under-estimate of the change that occurred after 
removal of the means test. However, given what we say above about the 
differences between Adults with Incapacity and protective orders, we would not 
suggest that any of the figures in the paragraph above should be regarded as an 
accurate alternative estimate of the likely impact of the current Bill‘s provisions. 
Nevertheless, if the current operation of the means test, the requirement to 
demonstrate a course of action and the current approach to breach of protective 
orders are each as significant a barrier to taking action as suggested in the Policy 
Memorandum, an increase in take up of 10% appears low. 
 
Moving beyond the 10%, the FM does not take full account of the increased cost 
of applications to defend protective orders. The baseline figures used in the FM 
include defenders, so applying the 10% increase assumes the same level of 
increased grants to defenders as for pursuers. Given the analysis set out above, it 
is clear that the baseline figure for defenders plus pursuers is significantly higher 
than that used in the FM, a total of 1060 grants being made when ancillary craves 
are taken into account, 246 of them for defenders.  
 
However, it also seems likely that the Bill will result in an increase in applications 
for protective orders with power of arrest. Given that breach of such an order will 
become an offence, the consequences of breach will become considerably more 
serious. It is therefore perhaps likely that the subjects of such interdicts will be 
more likely to seek to defend them and that, given the increased consequences of 
any breach, the Board may be more likely to grant such applications. There may 
therefore be a disproportionate increase in both the number and cost of 
applications for civil legal aid to defend such orders. If the protective order 
proceedings become detached from wider proceedings, we will also expect to see 
parallel applications to defend, along with associated advice and assistance. 
 
The creation of a new indictable criminal offence is also likely to result in an 
increase in applications for criminal legal aid. The number of such applications is 
likely to be considerably higher than the number of civil applications for breach of 
interdict at present as the onus is currently on the victim to pursue such an action 
through the civil courts. 
 
The combined effect of the above observations is a conclusion that the costs set 
out in the FM are likely to be a significant under-estimate of the actual increase in 
legal aid (and other) costs likely to arise from the Bill‘s provisions.  
 
However, we would also note that these costs will only arise if those seeking 
protective orders are able to find legal aid solicitors willing to act for them. The 
Policy Memorandum suggests that a decline in solicitors offering a legal aid 
service is a significant barrier to women seeking protective orders (paragraphs 43 
to 44). We would observe that the reality over the last two years has been very 
different to that suggested by the Law Society of Scotland survey cited in the PM. 
We have seen a significant increase in civil legal aid activity – 27% more grants 
were made in 2009/10 than in 2008/09 - and an increase in the number of firms 
undertaking it. While these changes may indicate an effect of the recession, we do 
not feel that the current situation is as bleak as suggested in the PM. 
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Nevertheless, it remains the case that the Scottish legal aid system provides no 
guarantee that every eligible person with a meritorious case will be able to find a 
solicitor willing to act for them. To the extent that solicitors are unwilling to 
undertake the work involved in any additional cases created by the Bill, the Bill will 
be ineffective and its costs will be reduced. Experience of other areas of family 
work (particularly those involving financial provision on separation or divorce), is 
that even where a client is financially eligible for legal aid many solicitors will 
refuse to act on anything other than a private fee paying basis. It is possible that, 
with no means test to be applied, some solicitors will form a judgement about the 
resources available to an applicant and will offer to carry out the work privately 
where they deem the client able to pay, legal aid eligibility notwithstanding. Again, 
to the extent that this happens, the Bill will not have its desired effect, and its costs 
will be reduced. 
 
Other means of achieving the Bill‘s objectives may exist, including perhaps grant 
funding or contracting with solicitors to deliver relevant services, or the direct 
employment of solicitors by the Board. Clearly, each of these options would also 
have costs attached. What those costs might be is beyond the scope of the 
evidence requested by the Committee. 
 
Overall, we would suggest that if the Bill in its current form is to achieve its 
objectives, its costs will be significantly higher than those set out in the FM.  
 
5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 
 
The legal aid fund is not capped; any increase in cost is met by the Scottish 
Government. The issue is therefore not so much whether the Scottish Legal Aid 
Board can afford to meet these costs as it is where the Scottish Government will 
find the money to meet them, given that the Scottish Government‘s budget is finite 
and likely to come under increasing pressure. Any increase in legal aid costs 
restricts the Scottish Government‘s flexibility to fund other measures, whether to 
improve legal aid or elsewhere within the justice system or wider Scottish 
Government.  
 
6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 
 
The FM makes very clear that the estimates provided are uncertain. As set out 
above, in contrast to the FM, we think it likely that the increase in legal aid 
expenditure is significantly under-estimated. We would also note that, while the 
FM is correct to state that the long term trend for legal aid applications in relation 
to protective orders is downward, it has increased over the last two years.  
 
As for timescales, legal aid expenditure normally lags applications by an average 
of 15 months or so. However, if one of the results of the Bill is that protective order 
proceedings are detached from wider family actions, we may meet these costs 
earlier than would otherwise have been expected (these actions generally being 
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shorter in duration that the wider family actions of which they are often a part). In 
addition, where we currently collect contributions, the loss of this income would 
start immediately and build up in line with foregone instalment plans. The costs 
would continue for as long as the Act remained in force and its provisions used.  
 
Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 
N/A 
 
8. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   
 
N/A 
 
We hope that the Committee finds this information of assistance and would be 
pleased to provide any further information the Committee might require. 
 
Colin Lancaster 
Director of Policy and Development 

 
Submission from Scottish Women’s Aid 

 
Foreword 
Scottish Women‘s Aid is a national organisation working for change on issues of 
domestic abuse and an umbrella body to a membership of 40 autonomous 
Women‘s Aid groups throughout Scotland, which provide temporary 
accommodation (refuge), information and support to women, children and young 
people who experience domestic abuse in Scotland. 
 
Introduction 
The Finance Committee is currently considering the Financial Memorandum 
produced to accompany the Domestic Abuse (Scotland) Bill and our comments on 
the matters raised in the Committee‘s scrutiny paper are given below. 
 
Scottish Women‘s Aid welcomes the introduction of the Bill and the opportunity it 
provides us to comment on, and support, crucially important reforms which will 
greatly benefit women, children and young people experiencing domestic abuse. 
 
Question 1- Did you take part in the consultation exercise for the Bill, if 
applicable, and if so did you comment on the financial assumptions made? 
 
SWA responded to the consultation exercise for the Bill and we commented on the 
matter of financial costs in response to Question 7, which addressed the nature of 
the costs associated with all of the proposals contained in any future Bill, as 
follows;- 
“There are potential financial costs associated with these proposals, in terms of a 
rise in Civil Legal Aid costs, resulting from increased applications and cost-free 
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access to such orders, along with increased police involvement and additional 
criminal court hearings for breach. 

This can be balanced by the fact that applications for civil protective orders 
are falling, according to the Scottish Legal Aid Board’s Annual Report for 2008-
2009; there is the potential for savings arising from reductions in civil court time if 
these courts were not dealing with breaches, and a potential reduction in police 
having to attend repeat call-outs for breach of interdict, if the abuser is under the 
control of the criminal justice system, both of which could be offset against any 
increase . 

However, there are other overwhelming legal, financial, and ethical, human 
rights  arguments for implementation of these proposals, primarily the benefits 
derived in allowing women, children and young people greater and easier access 
to protective orders, coupled with the creation of more effective and robust 
protective orders, which greatly outweigh any potential cost issues. 

The Scottish Government is committed to working to end violence against 
women and has prioritised ending domestic abuse on this agenda and we call on 
them to support these proposals as part of their work in making a safer Scotland 
for women, children and young people.” 
 

Question 2- Do you believe your comments on the financial assumptions 
have been accurately reflected in the Financial Memorandum?  

The Financial Memorandum reflects the comments we made in our response to 
the consultation paper in relation to the potential financial costs associated with 
the proposals. 

 

Question3 - Did you have sufficient time to contribute to the consultation 
exercise? 
Yes 
 

Question 4- If the Bill has any financial implications for your organisation, do 
you believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
Question 5- Are you content that your organisation can meet the financial 
costs associated with the Bill?  If not, how do you think these costs should 
be met? 
 
As regards financial implications on our organisation, if there is an increase in the 
numbers of women, children and young people experiencing domestic abuse who 
either wish to apply for a protective order under the proposed revised procedure, 
or engage with the criminal justice system as witnesses should breach of a power 
of arrest attached to an interdict become a criminal offence and they seek support 
from Women‘s Aid, then there is likely to be a corresponding, but unquantifiable, 
increase in costs, in terms of additional staff time and resources expended by local 
Women Aid groups.  

This would, firstly, arise through information and practical support at a local 
level for the women, children and young people through the various steps of any 
new procedure and also support and information given to them in their capacity as 
witnesses in criminal cases. There would also be joint work with partner criminal 
justice agencies, and our own Women‘s Aid groups, at a national level in terms of 
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providing information and training on the new procedures and participating in joint 
work to ensure that these are properly implemented and responded to. 

However, at this stage, it is not possible to estimate whether the costs related 
to these activities can be met, as this will depend on the exact extent and nature of 
the work and, more importantly, on the level of funding provided nationally and 
locally to support the continuance of Women‘s Aid work and service provision.  
 

Question 6- Does the Financial Memorandum accurately reflect the 
margins of uncertainty associated with the estimates and the timescales 
over which such costs would be expected to arise? 
 
Question 7- If the Bill is part of a wider policy initiative, do you believe that 
these associated costs are accurately reflected in the Financial 
Memorandum?  
 

 

 It must be taken into account that there is a difference between applications 
made to SLAB and grants awarded by SLAB; in 2008/09 there were 17, 738 
applications overall made to SLAB for civil legal aid, of which 
10, 891 were subsequently awarded a grant. SLAB states at page 29,  
“Where cases were refused, in 88% of cases, this was to do with the Board 
believing that the merits of the case were not sufficient. “ 

Those applicants seeking a protective order will not automatically be 
granted civil legal aid simply by their making an application for civil legal aid 
to SLAB. Presumably, the normal rules, which require consideration of the 
merits of the case, will still apply, albeit the ―means test‖ will no longer do 
so.  

Consequently, grants of civil legal aid under the Bill‘s proposals 
could only be made where both domestic abuse was the basis for the 
application and the application demonstrated a reasonable prospect of 
success in obtaining the protective order sought, since SLAB would be 
unable to grant civil legal aid where both of these tests were not met.  

 

 In terms of numbers, the Financial Memorandum correctly highlights that 
the police figures for recorded incidents of domestic abuse refer to criminal 
and not civil statistics and so these figures cannot be accurately used to 
extrapolate any use of, or future applications for,  civil protective orders 

 

 SLAB figures in their 2008-2009 Annual Report in Tables 1.1 and 1.2 show 
a declining trend in the number of applications for civil legal assistance 
generally from 2003 to 2009. There was an uncharacteristic increase in 
2008-09 which was generally attributed to applications in relation to adults 
with incapacity and reparation cases. 

However, at page 29 of this Report, SLAB noted that while there had 
been this increase in applications to them, the number of grant awarded by 
SLAB ―has not shown as significant a change‖ with an increase of only 3% 
from 2007/08 figures, with ―most of the increase coming from adults with 
incapacity grants.‖ As the Report indicates, ―these have a very high grant 
rate as there is no means test.”  
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 The statistics publicly published by SLAB do not separately identify the 
numbers of persons who receive civil legal aid in relation to applications for 
common law interdicts without a power of arrest, ―non-molestation‖ 
interdicts with a power of arrest attached under the Protection from Abuse 
(Scotland) Act 2001, Non Harassment Orders (NHOs), breach of interdict 
actions and Exclusion Orders which makes calculation of the likely increase 
based on extrapolation of existing figures difficult. 

It is noted that paragraphs 53 and 54 of the Explanatory 
Memorandum clarify that SLAB did supply information on these protective 
orders to those drawing up the Bill but that the figures refer to the estimated 
total number of all cases relating to civil protection orders, not all of which 
relate to domestic abuse. Again, this makes the accurate identification of 
relevant costs difficult, since the Bill would only apply to those seeking ―non-
molestation‖ interdicts with a power of arrest attached under the Protection 
from Abuse (Scotland) Act 2001, NHOs and possibly also Exclusion Orders, 
sought in relation to domestic abuse.  

Further, we note at paragraph 58 that the figures received from 
SLAB do not take other sources of income into account, such as expenses 
received from opponents, which would further reduce the estimated costs 

The Bill Team have been required to make estimates based on 
incomplete information and paragraphs 54 to 58 of the Explanatory 
Memorandum explain clearly why the figures set out are likely to be 
overestimates rather than underestimates and thus that figure of £226,338 
should be treated as a maximum. This seems appropriate in the 
circumstances 

 
  

Question 8- Do you believe that there may be future costs associated with 
the Bill, for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   
 
There may be future costs associated with the creation of a new criminal offence 
of breach of an interdict with a power of arrest, in terms of training and guidance 
for voluntary sector support organisations, local authority bodies and criminal 
justice bodies such as the Crown Office and Scottish Police forces. 
 
In terms of police attendance at breach of interdicts with a power of arrest relating 
to domestic abuse, they already attend such cases, due to the existence of the 
power 
of arrest. Increased numbers of persons accessing these protective orders and 
criminalisation of breach could indeed increase the occasions on which the police 
were required to attend but it is hoped that the creation of the new offence will 
have the effect of prevent behaviours which would constitute a breach of an 
interdict with a power of arrest from occurring in the first instance. In this regard, it 
should be noted that the police figures on reported domestic abuse incidents 
indicated that for 2008-09, 61% of domestic abuse incidents reported to the police 
were the result of repeated abuse  
 
Similarly, as regards additional work and costs on the Crown Office, currently, 
when an abuser breaches an interdict with a power of arrest, when they 
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subsequently appear before the court in terms of this breach, the Fiscal must also 
appear to advise the Sheriff whether separate criminal proceedings are to be 
taken as a result of any criminal offences which may have also have been 
perpetrated during the breach. Therefore, if breach of interdict with a power of 
arrest is criminalised, the appearance of the Fiscal would still be required and the 
breach would form the sole charge, or part of the charges whether other offences 
had occurred, which should lessen any additional burden on the Crown Office. 

 
Submission from the Scottish Government to the Justice Committee 

 
 
Introduction 
 
1. This memorandum has been prepared by the Scottish Government to assist 
consideration of the Domestic Abuse (Scotland) Bill, which was introduced by 
Rhoda Grant MSP on 27 May 2010. 
 
Background 
 
2. The aim of the Bill is to increase access to justice for victims of domestic 
abuse and to enable police and prosecutors to provide a more robust response to 
breached civil protection orders which in turn may deter abusers from further 
abusive action.   The Bill contains provisions in a number of areas. 
 
3. Section 1 of the Bill would amend the Protection from Harassment Act 
1997.   The 1997 Act extends across Great Britain but contains sections which 
specifically apply to Scotland.   Section 1 of the Bill would amend the 1997 Act to 
introduce a new section 8A, relating specifically to domestic abuse.   Section 8 of 
the 1997 Act refers to a ―course of conduct‖ which is defined as ―conduct on at 
least two occasions‖.   The proposed section 8A does not contain references to 
―courses of conduct‖ and, instead, provides that a person must not engage in 
conduct which will amount to harassment.  
 
4. Actions of harassment may be raised under both section 8 and the 
proposed section 8A.   When an action of harassment is raised, the court may, 
without prejudice to any other remedies which it may grant,  award damages, grant 
an interdict or interim interdict or grant a ―non-harassment order‖.   A breach of a 
―non-harassment order‖ is a criminal offence. 
 
5. Section 2 of the Bill would amend the Legal Aid (Scotland) Act 1986.   The 
amendments would make legal aid available without means testing or the levying 
of a contribution to all those who seek an interdict with a power of arrest under the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 or the Protection from 
Abuse (Scotland) Act 2001 for the prevention of domestic abuse or a non-
harassment order under the new provisions proposed under section 1 of this Bill. 
 
6. Currently, civil legal advice helps people to get legal advice and 
representation.   ―Representation‖ means getting a solicitor to put a case in court.   
Civil legal assistance includes advice and assistance and civil legal aid. 
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7. Advice and assistance helps to pay for advice from a solicitor on any matter 
of Scots law, for example, to try to settle a dispute without going to court.   Civil 
legal aid provides funding for a solicitor to put a case in court.   It coves the 
preparation work as well as the hearing itself and can provide funding for counsel, 
experts and other items of expenditure. 
 
8. It is a solicitor who grants advice and assistance if satisfied that: 

 the issue is a matter of Scots law (which includes cases involving non-
harassment orders and interdicts with a power of arrest); 

 the individual is financially eligible in line with the financial eligibility limits 
set by Parliament; and 

 financial help is not available from anyone else such as, for example, a 
trade union. 

 
9. The Scottish Legal Aid Board (―The Board‖) decides whether someone 
should be granted civil legal aid.   The following tests must be satisfied to obtain 
civil legal aid: 
 

 an individual must qualify financially both in terms of their disposable 
income and disposable capital; 

 they must have probable cause or, simply put, a legal basis for their case; 
and 

 it must be reasonable in all the circumstances of the case that they should 
receive civil legal aid. 

 
10. Section 3 of the Bill aims to criminalise breaches of interdicts with a power 
of arrest obtained under section 15(1) of the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 or section 1(2) of the Protection from Abuse 
(Scotland) Act 2001, so long as the interdicts obtained under the 2001 Act related 
to domestic abuse. 
 
11. Section 4 of the Bill lays down a definition of ―domestic abuse‖.  This 
provides that any behaviour will be considered to be domestically abusive where it 
falls within the definition of abuse in section 4(2) and occurs in any of the 
relationships listed in section 4(1).  Section 4(1) covers cases where the victim and 
abuse are or were married, or in a civil partnership or in ―an established 
relationship of any length‖ (this includes but is not limited to a sexual relationship) 
or where the victim is the perpetrator‘s parent, child, grandparent or grandchild 
(whether by blood or adoption)‖.     Therefore, the definition in the Bill of ―domestic 
abuse‖ is wider than just abuse by a spouse or partner of their spouse or partner. 
Section 4(3) empowers the Scottish Ministers to add further types of relationship to 
section 4(1) by Statutory Instrument.    
 
12. The definition of ―abuse‖ in section 4(2) is that ‗―abuse‖ includes violence, 
harassment, threatening conduct and any other conduct giving rise, or likely to 
give rise, to physical or mental injury, fear, alarm or distress‘.     This definition is 
taken from section 7(1) of the Protection from Abuse (Scotland) Act 2001. 
 

97



 

 

Consultation   
 
13. The member in charge of the Bill issued a consultation on 1 December 
2009 and has published a summary of the consultation responses (before 
introduction, the Bill was referred to the Civil Protection Orders and Access to 
Justice (Scotland) Bill).   Paragraphs 75 to 87 of the Policy Memorandum prepared 
by the member in charge summarises the consultation. 
 
14. The Scottish Government would suggest that bodies with an interest in the 
Bill as it progresses include: the Scottish Legal Aid Board; the Scottish Court 
Service; local authorities, particularly social work departments; the Crown Office 
and Procurator Fiscal Service; the Association of Chief Police Officers in Scotland; 
the Law Society of Scotland; the Family Law Association; voluntary sector bodies 
and the Equality and Human Rights Commission. 
 
Financial Impact of the Bill  
 
15. The Financial Memorandum to the Bill provides information on potential 
costs.  The Scottish Government, working with some other bodies, including the 
Board, has also prepared some information on costs, as outlined below.   As the 
Financial Memorandum notes, the most significant costs from the Bill are likely to 
fall on the Legal Aid budget. 
 
Legal aid 
 
16. The Board has indicated that it is extremely difficult accurately to predict the 
costs of the proposed changes and have specific concerns about the validity of the 
comparisons made in the Financial Memorandum with Adults with Incapacity 
cases. The kinds of cases referred to are often extremely complex.  Those seeking 
an interdict with a power of arrest for prevention of domestic abuse or a non-
harassment order are often also seeking other orders - such as divorce, residence, 
contact and financial craves on separation.  It is extremely rare that such orders 
would stand alone. To deal with these cases in a holistic manner would thus 
require removing the financial eligibility test for all applications where an interdict 
or non-harassment order is sought as part of an overall remedy.  This would have 
potentially very significant implications for the legal aid fund.  
 
17. If, however, the removal of the financial eligibility test applied to stand alone 
actions only, then there would continue to be a considerable number of people 
who would need to meet a financial eligibility test before being able to access a 
holistic remedy.  This would require individuals to submit legal aid applications for 
each crave, thus increasing the costs that are paid to solicitors for lodging the 
individual applications.  It could also mean separate court actions, with further 
potential costs. 
 
Other costs 
 
18. There will also be costs for the Police, the Scottish Prison Service, the 
Crown Office and the Scottish Court Service (SCS).  
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19. In relation to the courts, there would be an increase in the number of civil 
court applications as a result of legal aid becoming more available.  
 
20. There would be an increase in the cost to the public purse of the running of 
the SCS.   Applicants in receipt of legal aid are exempt from paying court fees, 
which represent an increasing proportion of the running costs of the SCS.   This 
could extend well beyond stand-alone applications for non-harassment orders and 
interdicts with power of arrest already specified, given that, as indicated above, 
these are frequently found as ancillary craves in actions of divorce, separation, 
etc., both in the sheriff courts and the Court of Session.   Accordingly, a large 
proportion of family actions might become exempt from paying court fees. 
 
21. There could be an increase in the number of prosecutions as a result of the 
criminalisation of breach of interdicts with a power of arrest, which will have a 
knock-on effect in relation to consequential review hearings and breaches of 
sentence. 
 
22. On the Scottish Courts Service, average per case figures are: 
  
(a) Prosecutions:  
 

High Court cases:  £8,800 
Sheriff and Jury cases £1,500 
Sheriff summary criminal prosecutions £300 

 
(b) Civil applications:  
 

Court of Session:  £1,100 
Sheriff Ordinary family action:  £400 
 

(c) Loss of fee income if family case becomes legally aided and thus attracts fee 
exemption:  
 

Court of Session: Around  £400 
Sheriff Court:  Around  £250 
 

23. On the assumption that that there are 1,000 cases in the Sheriff Court 
costing the SCS £400, this produces a cost to the SCS of £400,000 a year. 
 
24. On the Scottish Prison Service, the average cost per prisoner place per 
annum is approximately £44,000.   (The marginal cost is some £5,000 to £6,000 
per annum but that assumes, of course, there is capacity at the margins: the 
prison system is already under population pressure). 
 
Scottish Government’s position 
 
25 The Government opposes section 2 of the Bill.   The Legal Aid Fund is 
already under considerable pressure. In order to increase access to justice, in 
April 2009 changes were brought into place to broaden access to civil legal aid by 
increasing the disposable income limit to £25,000.  It is estimated that this has as 
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a result increased the availability of civil legal aid to about 75% of the population.  
It is important to note that the £25,000 limit is a disposable income limit and not an 
actual income limit of £25,000.  Furthermore, those who do have to pay a 
contribution may do so over an extended period. 
 
26. If an assisted person has to pay a contribution based on income it can be 
paid in instalments over a period between 20 to 48 months depending on the level 
of contribution.  If the assisted person thinks that they will have difficulty paying 
over that period, the Board can allow them to pay over a longer period.   
 
27. The Government considers that section 3 of the Bill requires amendment.   
Existing legislation in this area has already been changed and this has not been 
reflected in the Bill.   Schedule 3 to the Family Law (Scotland) Act 2006 repealed 
section 15 of the Matrimonial Homes (Family Protection) (Scotland) Act 2001.   
This schedule also repealed sections 114 to 116 of the Civil Partnership Act 2004, 
which contained provisions on powers of arrest in relation to ―relevant interdicts‖ 
obtained by civil partners.   Section 32 of the Family Law (Scotland) Act 2006 
amended section 1 of the Protection from Abuse (Scotland) Act 2001. 
 
28. Section 1 of the Protection from Abuse (Scotland) Act 2001 now lays down 
that a person applying for, or who has obtained, an interdict for the purpose of 
protection against abuse may apply to the court for a power of arrest to be 
attached.   Section 1 further lays down that in the case of a matrimonial interdict or 
a relevant interdict (granted to a civil partner) which is ancillary to an exclusion 
order or an interim order the court must, on application, attach a power of arrest.   
 
29. In other cases, section 1 lays down that the court must, on application, 
attach a power of arrest if satisfied that the interdicted person has been given an 
opportunity to be heard by, or represented before, the court and attaching the 
power of arrest is necessary to protect the applicant from a risk of abuse. 
 
30. The 2001 Act also lays down that where an interdict with a power of arrest 
has been breached, the police may arrest the interdicted person.  If the procurator 
fiscal decides that no criminal proceedings are to be taken the detained person 
must be brought before the sheriff court and the sheriff may order the person to be 
detained for a further period not exceeding 2 days. 
 
31. The Government‘s view is that the Bill needs to reflect the current 
legislation. 
 
32. Generally, the Government supports removing the reference to ―course of 
conduct‖ in relation to domestic abuse and criminalising breaches of interdicts with 
a power of arrest where domestic abuse is involved.  Both proposals would make 
it easier for victims of domestic abuse to seek protection from the police and the 
courts and would complement the range of work carried out by the Scottish 
Government. 
 
Equality Unit and Civil Law Division 
Scottish Government 
June 2010 
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Supplementary submission from the Member in Charge 

Figures based on new 
evidence 

         

            

 SLAB New figs        My Figures       

   cases cost  total range    cases cost  total range 

 AA 4620 144 665280    AA 4620 144 665280   

 CLA P 573 1329 761517    CLA P 410 1329 544890   

 CLA A 487 500 243500    CLA A 320 500 160000   

 Total 5193  1670297    Total 5707  1370170   

                

 Add contribution of 4.3%     Add contribution of 4.3%    

   cases cost  total      cases cost  total   

 AA 4620 144 665280    AA 4620 144 665280   

 CLA P 573 1389 795897    CLA P 410 1389 569490   

 CLA A 487 522 254214    CLA A 320 522 167040   

 Total 5193  1715391    Total 5707  1401810   

                

 10% increase      10% increase     

   cases cost  total      cases cost  total   

 AA 5082 144 731808    AA 5082 144 731808   

 CLA P 679 1389 943131    CLA P 483 1389 670887   

 CLA A 487 522 254214    CLA A 320 522 167040   

 Total 6248  1929153 258856  Total 6278  1569735 199565 

                

 25% increase      25% increase     

   cases cost  total      cases cost  total   

 AA 5775 144 831600    AA 5775 144 831600   

 CLA P 752 1389 1044528    CLA P 593 1389 823677   

 CLA A 487 522 254214    CLA A 320 522 167040   

 Total 7014   2130342 460045  Total 6688   1822317 452147 
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 

20th Meeting, 2010 (Session 3) 

Tuesday 21 September 2010 

 
Derek Brownlee Malcolm Chisholm 

Linda Fabiani Joe FitzPatrick 

Tom McCabe (Deputy Convener) Andrew Welsh (Convener) 

David Whitton 
 

 

Apologies were received from Jeremy Purvis. 

Domestic Abuse (Scotland) Bill: The Committee took evidence on the Financial 
Memorandum of the Domestic Abuse (Scotland) Bill from— 

Rhoda Grant MSP; 

Liza Gilhooly, Researcher to Rhoda Grant MSP. 

Decision on taking business in private: The Committee agreed that a draft report 
on the Financial Memorandum of the Domestic Abuse (Scotland) Bill should be 
taken in private at future meetings. 
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15:33 

On resuming— 

Domestic Abuse (Scotland) Bill: 
Financial Memorandum 

The Convener: Item 2 is to take evidence on 
the financial memorandum to the Domestic Abuse 
(Scotland) Bill. I welcome Rhoda Grant MSP, who 
is accompanied by Liza Gilhooly, her researcher. I 
invite Rhoda to make an opening statement. 

Rhoda Grant (Highlands and Islands) (Lab): I 
am grateful to the committee for the opportunity to 
give evidence. It is not as comfortable at this end 
of the table as it is at the other end, so bear with 
me. 

As the committee knows, the bill seeks to offer 
victims of domestic abuse greater protection from 
abuse by bringing civil non-harassment orders into 
line with criminal non-harassment orders. That 
would be done by removing the course-of-conduct 
requirement, which would mean that civil non-
harassment orders could be applied for after one 
conviction for harassment. The bill also seeks to 
provide greater protection by making breach of 
interdict with powers of arrest a criminal offence in 
its own right, rather than just contempt of court. 
That change would mean that the prosecution 
service would deal with breaches, which would 
remove the requirement for the victim to seek 
redress through the courts. 

The bill also seeks to end the anomaly by which 
some victims—those who do not qualify for legal 
aid—are required to pay for their own protection. It 
would do so by making legal aid available for non-
harassment orders and interdicts with powers of 
arrest with regard to domestic abuse. 

My team and I have gathered information on 
costs from a range of bodies through the process 
of consultation on the bill and prior to that. We 
have also had a meeting with the Scottish Legal 
Aid Board and sought further written information 
from it directly and through the Scottish Parliament 
information centre. We have also sought 
information from other agencies. 

The financial memorandum makes it clear that 
the costs are difficult to estimate because of the 
lack of definite information on domestic abuse. 
That remains the case. The committee will be 
aware that the Scottish Court Service has, in 
response to the committee’s call for evidence, 
quantified its costs, which is welcome. Members 
will also be aware that the Scottish Legal Aid 
Board has now produced an end-year figure for 
primary cases, which is lower than that estimated 
in the financial memorandum. However, the board 
has highlighted additional cases in which non-
harassment orders and interdicts with powers of 

arrest have been applied for, along with other 
court procedures such as divorce and custody 
cases. That has increased the numbers, because 
we did not have that information when 
constructing the financial memorandum. 

We were unclear how the board’s figures had 
been calculated and asked it for further 
information, which it kindly provided last week. We 
have now used the board’s figures to identify 
cases to which non-harassment orders for family 
actions and interdicts with powers of arrest for 
family actions are attached. It is still impossible to 
identify which of those cases were a result of 
domestic abuse. Therefore, we have counted 
them all. We have also counted defenders as well 
as pursuers, because SLAB has stated in its 
evidence that a small number of defenders are 
victims. 

The committee should be aware that the figures 
that we have used to calculate are lower than 
those that SLAB has provided. We believe that 
there were 410 primary cases and 320 ancillary 
cases. To assist the committee, we have made 
calculations, which I think have been passed to 
members, based on our figures and those of the 
Scottish Legal Aid Board as outlined in its 
evidence to the committee. Those are estimates, 
because we are working on average costs. It is 
clear from the calculations, including those that 
are based on our figures, that they are 
overestimates, because they are based on all 
family interdicts with powers of arrest and all 
family non-harassment orders, not just those that 
have been initiated as a result of domestic abuse. 

As in the financial memorandum, we have used 
the number of cases multiplied by the average 
cost per case, while taking into account 
contributions made. SLAB tells us that about 75 
per cent of the population currently qualify for legal 
aid. SPICe estimates that as many as 90 per cent 
of victims of domestic abuse qualify for legal aid. 
Therefore, we have calculated an absolute 
maximum cost using a 25 per cent increase in 
cases. We still believe that the figure will be nearer 
SPICe’s estimated 10 per cent increase, because 
we are aware that 90 per cent of domestic abuse 
cases currently qualify for legal aid. Therefore, we 
have also worked up estimates for a 10 per cent 
increase in cases. When the legal aid threshold 
was increased to cover a further 31 per cent of the 
population, which happened last year, there was 
no corresponding rise in grants—our initial 
calculation shows that the rise was nearer 6 per 
cent. 

There might also be savings because of 
economies of scale when dealing with ancillary 
cases. We need to listen to the evidence on that 
and seek further information to cost that and 
confirm it. There would also be savings to the legal 
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aid budget because victims would no longer 
require legal aid to pursue breach of interdict 
cases. 

In relation to court fees, we face similar 
difficulties. However, we have used the figures 
that the Scottish Court Service has given us on the 
costs of cases and the SLAB figures on the 
number of cases to make calculations. At the 
lowest, using my figure of 10 per cent, the 
additional costs would be £23,360 and, at their 
highest, using SLAB’s figure of 25 per cent, they 
would be £73,200. Again, that figure includes 
people who are not suffering from domestic abuse 
and it includes defenders. 

With regard to criminal court cases, there could 
be savings as well as costs, because of reduced 
reoffending. We are aware that most cases of 
domestic abuse that are dealt with by the police—
61 per cent—involve reoffending. Current civil 
breach of interdict costs would be offset also, 
because breach of interdict would be criminalised. 

None of those costs takes account of the further 
savings that would be made to the public purse by 
reducing repeat offending and dealing with 
domestic abuse more quickly and effectively. The 
committee will be aware that domestic abuse 
costs the Scottish taxpayer £2.3 billion per annum. 
That figure represents a huge amount of human 
misery. Against that figure, even the high end of 
the estimate for my bill would represent good 
value for money. 

I apologise for taking so long over my opening 
statement, but I thought that it would benefit the 
committee to have a full explanation of the cost. 

Malcolm Chisholm: Your final remark was very 
timely, because we have just started an inquiry 
into preventative spend. Your final few sentences 
were particularly interesting. I see that the 
submission from the Association of Chief Police 
Officers in Scotland picked up that point: 

“it was considered that any and all additional costs can 
be factored and will be a fraction in comparison to the 
emotional and financial costs required to respond to and 
investigate further domestic abuse incidents.” 

You touched on the global figure, but it might 
help the discussion if you could give some 
examples of what you think the additional spend 
would be if we stick with the current system and 
do not strengthen it. Based on the experiences 
that I have had with constituents who have tried to 
get justice, we need to strengthen the system. 

Rhoda Grant: As abusers become more aware 
that, as the situation stands, a breach of interdict 
is not a criminal offence, they become more likely 
to breach it. That means that the victim has to go 
back to court, which is a cost to the public purse. If 
the victim is getting legal aid, they have to go and 
claim it to go back to court. It is also a cost to the 

police, because they have to pick up that person 
repeatedly. The abuser is locked up for two days, 
then released, and it goes on and on. There is 
also a personal cost to the victim, who continues 
to be abused, while society does nothing to stop 
that abuse. 

Malcolm Chisholm: Legal aid is the area that 
we might want to question you on. Are you saying 
that, although the bill might lead to more legal aid 
costs in some cases, it will lead to a reduction in 
the legal aid budget for those who are already 
receiving it? 

Rhoda Grant: Yes. At the moment, people who 
are receiving legal aid and who need to go back to 
court because of a breach of interdict find that they 
have to push the issue as contempt of court, which 
is a civil issue not a criminal issue. The costs of 
that fall on the legal aid system. Breaches of 
interdict with powers of arrest would be removed 
from the legal aid budget and the case would 
become a criminal case. 

Linda Fabiani: The Scottish Government’s 
submission to the Justice Committee says that 

“the Bill needs to reflect the current legislation.” 

but it suggests that the bill does not do that. What 
is your view on that? Has the bill been amended? 
Should it be amended? If so, would that change 
the position as set out in the financial 
memorandum? 

Rhoda Grant: The bill will need to be amended 
because the Government changed non-
harassment orders for criminal cases. Obviously, a 
non-harassment order can be obtained in the 
criminal court and the bill needs to take that into 
account. That change was going through at 
around the same time as we were drafting the bill. 

Another issue arises around ancillary cases. 
The Scottish Legal Aid Board’s submission refers 
to a number of additional cases, which it calls 
ancillary cases, in which the interdict or non-
harassment order is applied for in connection with 
other issues, such as divorce or custody. We were 
not aware of those cases when we first drew up 
the bill, but we will seek to amend the bill to take 
account of them and ensure that they can be dealt 
with holistically. If the bill were passed in its 
current form, I do not think that that would not be 
possible. We must also ensure that there are no 
additional costs. Such cases could give rise to 
costs, but those costs that it could give rise to are 
included in those figures; again, if we amend the 
bill in that way at stage 2, the costs would be 
reduced. 

The Convener: There are no further questions 
from members. Do you wish to make any final 
comments? 
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Rhoda Grant: No. I am very grateful that the 
committee has taken the time to listen to us. I 
understand that many committee members 
support the fight against domestic abuse, and I 
appreciate that too. 

The Convener: Thank you for your attendance 
and contribution. 

Decision on Taking Business in 
Private 

15:44 

The Convener: Item 3 is to decide whether to 
consider our draft report on the Domestic Abuse 
(Scotland) Bill in private at future meetings. I 
suggest that we do so. Is that agreed? 

Members indicated agreement. 
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ANNEXE C: EXTRACTS FROM THE MINUTES OF THE JUSTICE COMMITTEE 
 

20th Meeting, 2010 (Session 3), Tuesday 15 June 2010 
 

Bill Butler did not participate in this item by virtue of Rule 
9.13A.2(b). The Committee considered its general approach to the scrutiny of four 

Sentencing (Equity Fines) (Scotland) Bill, to write to Bill Wilson MSP inviting his 
comments on the legislative competence of his Bill, with a view to then deciding whether 
to invoke the accelerated procedure under Rule 9.14.18. The Committee agreed that 
the other three Bills referred to it should be considered in the following order: 1) 
Damages (Scotland) Bill; 2) Domestic Abuse (Scotland) Bill; and 3) Commissioner for 
Victims and Witnesses (Scotland) Bill. The Committee also agreed that it did not wish to 
seek approval for the appointment of an adviser in relation to any of these Bills. 
 

22nd Meeting, 2010 (Session 3), Tuesday 29 June 2010 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered its approach 
to the scrutiny of the Bill at Stage 1. It agreed a draft call for written evidence and to 
draw this to the attention of a range of relevant individuals and organisations. The 
Committee also agreed, initially, to invite the Association of Chief Police Officers in 
Scotland, the Crown Office and Procurator Fiscal Service, the Law Society of Scotland 

 
 

25th Meeting, 2010 (Session 3), Tuesday 21 September 2010 
 
Work programme (in private): The Committee considered its work programme and 
agreed: (1) to give priority to the proposed double jeopardy bill over the proposed long 
leases bill; (2) to consider an approach paper on the proposed double jeopardy bill at its 
meeting on 5 October; (3) to continue with its existing work programme insofar as it 
relates to oral evidence-taking on the Damages (Scotland) Bill and the Domestic Abuse 
(Scotland) Bill; and (4) to give precedence in its work programme to the proposed 
double jeopardy and long leases bills over the Commissioner for Victims and Witnesses 
(Scotland) Bill. The Committee also agreed not to re-open its inquiry into the decision on 
Abdelbaset al-Megrahi as requested by George Foulkes MSP nor to pursue 
suggestions for inquiries made by Scottish Environment LINK. Finally, the Committee 
agreed to seek an update from the Scottish Committee of the Administrative Justice and 
Tribunals Council on the results of its consultation on issues arising from Lord Philip's 
report on the future administration of tribunals in Scotland. 
 

26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered the written 
evidence received so far and agreed to invite the Scottish Legal Aid Board as an 
additional witness to give oral evidence and to finalise other possible witnesses by 
correspondence. 
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27th Meeting, 2010 (Session 3), Tuesday 5 October 2010 

 
Domestic Abuse (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from   
Louise Johnson, Legal Issues Worker, Scottish Women's Aid; 
Heather Williams, Manager, Ross-shire Women's Aid; 
Girijamba Polubothu, Manager, Shakti Women's Aid; 
Mhairi McGowan, Operations Manager, and Fiona McMullen, Service Manager, 
ASSIST. 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered the main 
themes arising from the oral evidence heard earlier in the meeting. 
 

28th Meeting, 2010 (Session 3), Tuesday 26 October 2010 
 
Domestic Abuse (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from  
Lesley Dowdalls, Family Law Sub Committee, and Katie Hay, Law Reform Officer, Law 
Society of Scotland; 
Assistant Chief Constable Iain Livingstone, Lothian and Borders Police, Association of 
Chief Police Officers in Scotland; 
Christopher Macintosh, Principal Depute, Policy Division, and Anne Marie Hicks, Deputy 
Divisional Fiscal, East Division, Glasgow, Crown Office and Procurator Fiscal Service. 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered the main 
themes arising from the oral evidence heard earlier in the meeting. 
 

29th Meeting, 2010 (Session 3), Tuesday 2 November 2010 
 
Domestic Abuse (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from  
Colin Lancaster, Director of Policy and Development, and Catriona Whyte, Head of 
Legal Services - Civil, Scottish Legal Aid Board; 
Elizabeth Welsh, Chair, and Helen Hughes, Past Chair, Family Law Association; 
Carl Watt, Director, Stonewall Scotland. 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered the main 
themes arising from the oral evidence heard earlier in the meeting. 
 

30th Meeting, 2010 (Session 3), Tuesday 9 November 2010 
 
Domestic Abuse (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from  
Fergus Ewing MSP, Minister for Community Safety; 
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Colin McKay, Legal Systems Division, and Simon Stockwell, Family and Property Law, 
Scottish Government; 
Rhoda Grant MSP; 
Clare Connelly, Senior Lecturer, and James Clark, Postgraduate Student, University of 
Glasgow School of Law. 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered the main 
themes arising from the oral evidence heard earlier in the meeting. 
 

32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 
 
Domestic Abuse (Scotland) Bill (in private): The Convener gave a short report back 

considered the main themes arising from the evidence received, in order to inform the 
drafting of its Stage 1 report. 
 

36th Meeting, 2010 (Session 3), Tuesday 14 December 2010 
 
Domestic Abuse (Scotland) Bill (in private): The Committee considered a draft Stage 
1 report. Various changes were agreed to and the Committee agreed to consider a 
revised draft at its meeting on 11 January 2011. 
 

1st Meeting, 2011 (Session 3), Tuesday 11 January 2011 
 

Domestic Abuse (Scotland) Bill (in private): The Committee considered a revised 
draft Stage 1 report. Various changes were agreed to, and the report was approved for 
publication. 
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ANNEXE D: INDEX OF ORAL EVIDENCE  
 
27th Meeting, 2010 (Session 3), Tuesday 5 October 2010 
 

Louise Johnson, Legal Issues Worker, Scottish Women's Aid; 
 
Heather Williams, Manager, Ross-shire Women's Aid; 
 
Girijamba Polubothu, Manager, Shakti Women's Aid; 
 
Mhairi McGowan, Operations Manager, and Fiona McMullen, Service 
Manager, ASSIST. 

 
28th Meeting, 2010 (Session 3), Tuesday 26 October 2010 
 

Lesley Dowdalls, Family Law Sub Committee, and Katie Hay, Law 
Reform Officer, Law Society of Scotland; 
 
Assistant Chief Constable Iain Livingstone, Lothian and Borders Police, 
Association of Chief Police Officers in Scotland; 
 
Christopher Macintosh, Principal Depute, Policy Division, and Anne 
Marie Hicks, Deputy Divisional Fiscal, East Division, Glasgow, Crown 
Office and Procurator Fiscal Service. 

 
29th Meeting, 2010 (Session 3), Tuesday 2 November 2010 
 

Colin Lancaster, Director of Policy and Development, and Catriona 
Whyte, Head of Legal Services - Civil, Scottish Legal Aid Board; 
 
Elizabeth Welsh, Chair, and Helen Hughes, Past Chair, Family Law 
Association; 
 
Carl Watt, Director, Stonewall Scotland. 

 
30th Meeting, 2010 (Session 3), Tuesday 9 November 2010 

Fergus Ewing MSP, Minister for Community Safety; 

Colin McKay, Legal Systems Division, and Simon Stockwell, Family 
and Property Law, Scottish Government; 

Rhoda Grant MSP; 

Clare Connelly, Senior Lecturer, and James Clark, Postgraduate 
Student, University of Glasgow School of Law. 
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Scottish Parliament 

Justice Committee 
Tuesday 5 October 2010 

[The Convener opened the meeting at 10:31] 

Domestic Abuse (Scotland) Bill: 
Stage 1 

The Convener (Bill Aitken): Good morning, 
ladies and gentlemen. I remind everyone to switch 
off their mobile phones. 

Maureen Watt MSP is substituting for Stewart 
Maxwell, who has sent us his apologies. The rest 
of the committee is, as ever, in attendance. 

We turn to the first evidence session on the 
Domestic Abuse (Scotland) Bill, which has been 
introduced by Rhoda Grant MSP, who will attend 
for this item. I welcome her to the committee—as 
with other members’ bills, the member in charge is 
entitled, as any MSP is, to attend any public 
meeting of the committee. 

I welcome the first panel of witnesses: Louise 
Johnson, legal issues worker, Scottish Women’s 
Aid; Heather Williams, manager, Ross-shire 
Women’s Aid; and Girijamba Polubothu, manager, 
Shakti Women’s Aid. We are grateful for your 
attendance this morning. 

We will move straight to questions, and the first 
will be from Bill Butler. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
morning, colleagues, and welcome to the 
committee. 

You may all want to respond to this question. Is 
there a danger that the bill will add to the 
complexity of the law surrounding domestic 
abuse? Would it be preferable to improve the 
effectiveness of existing measures to deal with 
domestic abuse, as the Law Society of Scotland 
has suggested to the committee, rather than 
creating new legislation? 

Louise Johnson (Scottish Womens Aid): 
First, the problem is that the existing legislation is 
not only ineffective but quite inaccessible. When 
an interdict with a power of arrest under the 
common law is breached and no separate criminal 
prosecution is undertaken for a criminal act 
committed during the breach—an assault on the 
woman or on a police officer, for instance—the 
only option open to the court is to hold the abuser 
over in the cells for another two days, if the sheriff 
so decides. The option for the woman of enforcing 
the interdict involves taking a separate action for 
contempt of court, which means that she will have 

to obtain finance to fund the action, for which 
additional legal aid may not be available. 

Secondly, in all the time—about 10 years now—
that I have been with Scottish Women’s Aid, I do 
not think that I have ever heard of any woman 
taking such an action. In anecdotal evidence from 
solicitors, they said that such actions for contempt 
of court can take some time and, if several months 
have passed by the time a case finally gets to 
court, the sheriff will look at the behaviour in the 
intervening period and then nothing will happen. It 
is a toothless and ineffectual remedy. 

Bill Butler: Do the other witnesses agree? 

Heather Williams (Ross-shire Womens Aid): 
Certainly, in the experience of women with whom 
we have worked, the current situation is that at 
times interdicts are not worth the paper they are 
written on. The hurdles in the process that the 
woman has to go through if she wants to invoke 
her rights are too high, and it is not seen as being 
worth while. She is the one who has to take action 
to protect herself. The man has done something 
wrong, but she has to go through the process at a 
cost to herself that includes time and 
inconvenience. The police and the agencies that 
are meant to be there to protect her are unable to 
do anything, because the man has not committed 
a criminal offence when the interdict has been 
breached. Taking such action can sometimes be a 
step too far in terms of the energy that it requires. 

Bill Butler: Do you agree with Louise Johnson, 
and is it your experience, that the action that is 
open to the women of taking the perpetrator to 
court for contempt of court has never or only rarely 
been undertaken? 

Heather Williams: I have never heard of 
anyone who has done it. The advice that the 
woman gets from lawyers is that she will get very 
little out of doing it. 

Girijamba Polubothu (Shakti Womens Aid): It 
is even more difficult for black and minority ethnic 
women who have no recourse to public funds to 
take a man to court. As Louise Johnson said, it 
takes time to do that and, meanwhile, the woman 
may be harassed by the extended family 
members, or she may go back to the abuser and 
drop the whole case. There is also the fear that 
she will be taken away or abandoned; the 
consequences are not so good for some of the 
women. 

Bill Butler: So that increases the pressure on 
the woman, who is innocent. 

Girijamba Polubothu: Yes. 

Bill Butler: From either the perpetrator or the 
extended family. 

Girijamba Polubothu: Yes, it does. 
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Louise Johnson: It does indeed. 

The Convener: Ms Johnson, you can perhaps 
confirm that the law on contempt of court was 
recently changed fairly radically as a result of an 
intervention by the European Court of Human 
Rights. Cases for contempt of court are now 
somewhat convoluted, to say the least. They 
cannot be taken before the sheriff who made the 
original judgment, and they have to go somewhere 
else after having been reported. Would that 
increase the difficulties for many of your clients? 

Louise Johnson: Yes. Any process that makes 
it more difficult to enforce the order or is more 
convoluted certainly does not help, because the 
law is difficult enough as it is. I agree with you, 
convener. 

James Kelly (Glasgow Rutherglen) (Lab): In 
relation to civil cases, the bill proposes to move 
away from the current provision that requires a 
course of conduct to be demonstrated before a 
non-harassment order is granted. Given that the 
Criminal Justice and Licensing (Scotland) Act 
2010 has already removed that provision for 
criminal non-harassment orders, is it important for 
the bill to include such a provision for non-
harassment orders in civil proceedings? 

Louise Johnson: There should be parity in the 
law, for a start. If provisions have been amended 
to make it easier to obtain an order in criminal 
proceedings, it should be made easier to obtain 
one in civil proceedings, particularly where a 
member of the public—in this case, a woman—
has to take the action herself. The problem with 
civil non-harassment orders, which has been 
rectified in criminal legislation, is the requirement 
to show a course of conduct, which in effect 
means that women have to be assaulted or there 
have to be several incidents before the order can 
be made. The removal of the course of conduct 
requirement would save women from having to go 
through a period of extended abuse before they 
can get an order. 

The approach would also make the process 
simpler. Women who are experiencing domestic 
abuse find it difficult to seek an order in a crisis. 
The process can be difficult for them, so anything 
that makes it simpler is to be welcomed. 

Robert Brown (Glasgow) (LD): As you said, 
section 1 would remove the course of conduct 
requirement. I am wondering about the ability of 
section 1 to change the law in practical terms, 
because it seems to me that the definition of 
“harassment” will still involve an element of 
continuity, even if we take out the course of 
conduct aspect. Given that “harassment” will 
continue to be defined as conduct that  

“is intended to amount to harassment of that person”, 

are you concerned about whether section 1 would 
do what you want it to do? 

Louise Johnson: We have no issue with 
section 1, but we can look into the matter further 
and raise issues with the committee at stage 2. 
Thank you for making that point. 

The Convener: It would be preferable if you 
could raise the issue before stage 2, through 
correspondence. 

Louise Johnson: No problem. 

Robert Brown: The provisions on legal aid are 
perhaps the more difficult aspect of the bill. If legal 
aid without a contribution were to be introduced for 
a pursuer—I presume that most pursuers in such 
cases are women—would there be an obligation to 
introduce legal aid for defenders, in the context of 
equality of arms and the European Convention on 
human rights? Is an inevitable consequence of 
changing the approach for one side the obligation 
to change it for the other? 

Louise Johnson: That has been suggested to 
us, but I am not sure that it would be an inevitable 
consequence. The issue needs further research. It 
has certainly been suggested that there would be 
more of an issue if breach of interdict were 
criminalised, because a person would be facing a 
criminal charge and potential imprisonment. 

On equality of arms, we are aware of the ECHR 
implications of the approach. We would be 
interested in getting more information on that 
because, although a couple of colleagues have 
raised the issue, we have not had an in-depth 
explanation. We are looking for a more detailed 
treatise on why there would have to be legal aid 
without a contribution for defenders. The Law 
Society and a couple of other organisations have 
suggested that that is an implication of the 
approach in the bill, but we would like to know 
their reasoning. 

Robert Brown: Do you regard that implication 
as a problem? 

Louise Johnson: When we consider the whole 
issue of legal costs, we have to look at the overall 
benefit, depending on the number of people who 
are likely to take up the opportunity to pursue an 
interdict and the number of defenders. Our 
overriding concern is the safety of women, 
children and young people. It is clear to us that the 
increase in costs, which of course would be 
unfortunate in the current economic conditions, 
would be outweighed by the benefit that free legal 
access would bring in the context of protecting 
women. 

Robert Brown: That brings me to a more 
general point about whether the approach is the 
best available use of resource in straitened times. 
In a sense, we would be giving protection to 
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people after the event, as opposed to trying to 
prevent the event in the first place. Is the approach 
the top priority in the list of changes that could be 
made to the civil legal aid system? 

For example, we could extend legal aid without 
a contribution to death claims that arise when 
someone has been killed by an industrial accident 
or disease. We could make the case for giving 
such a change a high priority, if resource were 
available in that regard. Is removing the financial 
eligibility test for civil legal aid in the context that 
we are talking about so important that it should 
have priority over all other potential changes to the 
civil legal aid system? 

10:45 

Heather Williams: We think that it is important. 
Women are put off accessing justice. There are 
barriers that get in the way of their ability to protect 
themselves. We must remember that the 
perpetrators, not the women, are causing the 
problem, although it is women seeking to protect 
themselves who have to jump hurdles to access 
civil legal aid. One hurdle is the cost and, if that 
can be taken away, it will be easier for women to 
protect themselves. 

There are financial issues, but we must consider 
the savings that could be made as a result of the 
change. An increase in the civil legal aid budget 
would mean up-front costs, but there could be 
savings for other agencies down the line, for 
example through fewer call-outs for the police. 

Robert Brown: Is there anything more than 
anecdotal evidence that there is a problem with 
access to legal aid? I do not dispute that you have 
come across individual cases. However, the 
Scottish Legal Aid Board said in its submission, 
which you might have seen: 

“The position in 2008/09 was that, of the 1371 financial 
assessments completed by the Board in cases containing 
at least one crave relating to a protective order, 97% were 
assessed as eligible, 77% with no contribution.” 

The board said that the lack of probable cause in 
some instances is a bigger problem than financial 
issues. If the figures are correct, they do not 
suggest that there is a major problem with access 
to legal aid. 

Louise Johnson: First, the proposed approach 
would be of great assistance to the women who 
currently have to pay a contribution. We are 
talking about women who are fleeing domestic 
abuse and seeking protective orders at a time of 
crisis. It is obvious that they might have to move 
home and have all the expense of setting up 
home. They should not face an additional financial 
burden. They should not have to worry about how 
they will pay to protect themselves from the 

unlawful and abusive behaviour of a third party. 
There is that aspect of the matter. 

Secondly, the bill would criminalise the offence 
of breach of interdict. Currently, women might not 
be applying for interdicts, because they know that 
there are difficulties with them and that, in some 
cases, abusers completely ignore the terms. If the 
approach is made more stringent and an interdict 
becomes a robust protection, so that women know 
that if an abuser breaches the terms the police will 
intervene and the abuser will face a criminal 
penalty, women will have more confidence in 
interdicts and it is likely that more people will seek 
them. 

I agree with Heather Williams. If the offence of 
breach of interdict is criminalised, we think that the 
overall costs of policing and accessing interdicts 
with a power of arrest will reflect a reduction in 
call-outs. Currently, there is no criminal offence. 
An abuser can just turn up and stand or wander 
around outside the house and, if he does not 
commit a criminal offence, there is not an awful lot 
that the police can do about him. Women report 
that men continue to breach interdicts in that way. 
We hope that criminalisation would remove the 
problem of repeated incidents, each of which must 
be attended by the police and might involve a 
subsequent court hearing. 

Robert Brown: I understand those points, 
which are valid, but may I go back to my original 
point? I was trying to find out whether there is any 
evidence—statistical or other—that contradicts the 
evidence from the Legal Aid Board. For example, 
is there evidence on Scottish Women’s Aid’s 
clients that shows, perhaps as a percentage, the 
extent of the problem of non-access to civil legal 
aid in the circumstances that we are talking about? 
Have you done any kind of survey of your clients 
in that regard? 

Louise Johnson: We tried to do that, but it is 
difficult. Some women who come to us for support 
do not come back. Some see a solicitor but do not 
report to us the outcome of their application. We 
have asked solicitors about the issue—we did an 
exercise two or three years ago in relation to the 
matter—and solicitors are still telling us that 
contributions are the biggest barrier for women 
who are accessing protective orders, in particular 
because a whole wodge of benefits is treated as 
assessable income. 

Girijamba Polubothu: Unfortunately, we do not 
keep statistics but, because we are a BME 
organisation, we more or less accompany the 
women to every appointment. One thing that we 
have realised is that when a woman has to make a 
contribution, no matter how little it is—even if it is 
£1,000 or £1,500—she pulls back from asking for 
the interdict because she cannot afford to pay that. 
As Louise Johnson said, one factor is that the 
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woman has to settle her life and another is that 
she has to pay. 

Some of the women with whom we deal are on 
spousal visas and have no recourse to public 
funds, which means that they cannot access 
housing benefit or any other benefit. They have to 
support themselves by working. The majority of 
them have menial jobs such as cleaning, so they 
do not get much. Out of that small amount, if they 
have to contribute even £1,000, that is a lot. So 
women pull back. As Heather Williams said, the 
woman goes back to the abuser and there is a 
repetition. The abuse becomes much harsher. She 
faces much more hardship than she faced before 
she left. Then she realises, “Oh, I shouldn’t have 
left—there’s nothing for me out there.” 

If you want, we can get statistics even for the 
past two years on how many women have pulled 
back because they had to make a contribution and 
could not do so. 

Robert Brown: I do not pretend that the 
problem does not exist, but I would be assisted by 
an indication of its extent. If you have statistics to 
give us, they would be useful. 

Finally, I have a fairly important question on a 
technical point. In comment on the bill, a 
distinction has been made between legal aid for 
stand-alone actions such as those for protective 
orders, and legal aid as part of a wider action such 
as a divorce action. The bill is a little ambiguous 
on that. How do you hope that the provision on 
legal aid will apply? Should it cover all those 
actions and, if so, how do we deal with the 
implications of that? Alternatively, should the 
measure be restricted to stand-alone actions for 
orders, which might encourage separate actions 
and be unnecessarily complicated? 

Louise Johnson: We anticipate that the 
provision on legal aid would cover stand-alone 
actions and craves for protective orders within a 
bigger application. I confirm that we do not 
envisage it covering other orders in an application 
that included an application for a protective order. 
If a woman was seeking a protective order and a 
divorce and so on, the other matters would not be 
covered. Obviously, there is a difficulty with 
isolating the application for a protective order. We 
discussed the issue with the Legal Aid Board and 
others at a recent conference. We wondered 
whether it was possible to identify a specific 
allocated cost for the part of an overall action that 
involves an interdict or protective order. 

Obviously, we do not want to duplicate costs 
and we do not want women always to have to 
make a separate application for an order. The best 
people to advise the committee on the 
practicalities of that are the Legal Aid Board and 
the Law Society. However, no one has told us that 

protective orders could not be separated out or 
that an allocation of block fee could not be done, 
with everything just carrying on from that. 

Robert Brown: A linked point is about other 
craves. There can often be disputes over custody 
and access to children, which in many instances is 
the top priority for the pursuer in such cases. Is 
there a valid distinction to be made in that situation 
between craves about child issues and craves 
about abuse issues, which are the subject of the 
bill? 

Louise Johnson: We are clear that the 
measure deals only with issues of protective 
orders. Anything else would dilute the impetus of 
the bill, and is a separate discussion for another 
time. It would be handy in due course to have a 
discussion with the committee about free access 
for contact, but that is not what the measure is 
about. We are clear that it is only for protective 
orders. 

Maureen Watt (North East Scotland) (SNP): 
Section 3 of the bill makes it a criminal offence to 
breach an interdict with a power of arrest in 
domestic abuse cases. The criminal standard of 
proof is that the matter must be proven beyond 
reasonable doubt. In addition, the criminal law 
requires corroboration. The Law Society 
expressed the view that any criminal liability 
without the criminal standard of proof and 
corroboration could not be accepted. If the effect 
of section 3 is to introduce the criminal standard of 
proof and the need for corroboration, what will that 
mean for victims of domestic abuse who use civil 
protection orders? Is there a case for taking a 
different approach, such as relaxing the general 
requirement for corroboration? 

Louise Johnson: I mentioned in the Scottish 
Women’s Aid submission the existing procedure 
for breach of probation orders and restriction of 
liberty orders: there is no need for corroboration 
and the evidence of a single witness can prove the 
breach. That is something to consider. We would 
not want to render civil protection orders 
unfavourable in the court. We would not want the 
courts to say that the procedure is uncertain and 
that they will not convict because the case has not 
been proven. However, there are already 
exceptions to the requirement for corroboration. 

The problem is that one part of the process is a 
civil action and the other is a criminal action. The 
standard of proof that is needed to obtain an order 
in the first place is the civil standard, which is the 
balance of probabilities. As you rightly said, the 
standard of proof for a breach of an order would 
be the criminal one. There are other situations in 
criminal law in which the police take all steps to 
ensure that all necessary evidence is collected. 
The procedure that they follow, the robust 
approach that is taken by procurators fiscal to the 
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prosecution of offences that involve domestic 
abuse and their insistence on good levels of 
evidence should help.  

We do not think that the bill will make proving 
breach any more difficult than it is now, but we ask 
the committee to consider other offences that do 
not need corroboration from two single witnesses. 
Perhaps that could apply. 

Maureen Watt: Will you give me an example? 

Louise Johnson: My submission says:  

“The general requirement of Scots Law that essential 
facts be corroborated by evidence from two independent 
sources has been relaxed in relation to proof that an 
offender has failed to comply with a probation order for the 
purposes of section 230(1) of the Criminal Procedure 
(Scotland) Act 1995. In such proceedings the evidence of a 
single witness that a probationer has failed to comply with a 
requirement of a probation order will be sufficient.” 

It also goes on to mention that  

“breach of a restriction of liberty order” 

can 

“be proved by the evidence of one witness” 

along with 

“breach of probation, community service, drug treatment 
and testing, and supervised attendance orders.” 

The exception to corroboration already exists. 

Maureen Watt: The difference with those cases 
is that the evidence is given by an independent 
person, usually an official, whereas, with civil 
protection orders, the victim is usually the one who 
has the evidence. 

Louise Johnson: You cannot suggest that the 
evidence of the woman who has experienced 
domestic abuse would be of any less value than, 
or would be compromised in any way in 
comparison with, a report from an official. 

Maureen Watt: It is a matter of independence, 
is it not? That is what the Law Society would say, I 
think. 

Louise Johnson: The existing law regarding 
the exceptions does not say anything about the 
allegation having any more weight if an official 
makes it. If a woman has a civil protection order 
and calls the police to say that her abuser has 
breached it, that is her evidence and her evidence 
alone should be sufficient. 

Do not forget that the evidence would be tested 
in court. The fiscal would not take the case 
forward unless they were sure that they could 
prove it. It is not in their interest, it is not in the 
court’s interest and it is certainly not in the 
woman’s interest to go ahead with a case in which 
the sheriff cannot say that the breach has been 
proven. The exception to corroboration is only one 

part of the matter. The evidence would have to be 
tested and would have to be solid.  

11:00 

Heather Williams: At the moment, the breach 
of an interdict with the power of arrest is pretty 
much a toothless instrument. The one positive 
thing about it is that the police will attend and 
remove the abuser if he is still there, and that 
would give the corroboration. The police are there, 
he is there and he has breached the interdict. 

The type of case that you are talking about is 
when a woman phones up and the abuser is no 
longer there when the police arrive. I can see why 
that might be a difficulty if it becomes a criminal 
offence. Again, as Louise Johnson said, there are 
already exceptions to the requirement for 
corroboration. If it becomes a criminal offence 
when the police turn up and the abuser is still 
there, that will be better than what we have at the 
moment whereby the police take him away and 
she has to go to the courts to get some kind of 
satisfaction, which rarely happens. However the 
bill goes, I suppose that there will still be benefits. 

Maureen Watt: That is helpful. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I move on to section 4, which, if it is not the 
most controversial, is nevertheless causing quite a 
bit of debate between organisations that have an 
interest in the field. If the bill is enacted, there will 
be a statutory definition of domestic abuse. Is that 
necessary? If no definition was provided, would it 
be clear what the term means? 

Heather Williams: One of our concerns is 
about the definition in the bill. We do not support 
the introduction of a statutory definition in the bill 
because it does not exist in other legislation that 
covers domestic abuse. When we try to define 
something in statute in that way, we face the 
problem that the definition could be too wide or too 
narrow. Domestic abuse is a pattern of 
behaviours; it is difficult to capture that in a 
definition that covers everything, so some people 
could be left unprotected. 

Louise Johnson: We have a problem with the 
meaning of the term because of the problems that 
Heather Williams has just outlined. The definition 
in the bill, which is too wide, moves away from the 
accepted understanding of domestic abuse of 
partners. I have spoken to several solicitors who 
have said that the definition is not helpful, that it 
should be removed completely, and that the only 
reference should be to domestic abuse. 

The Children (Scotland) Act 1995 operates 
perfectly well by using the term “domestic abuse” 
with regard to the consideration that the court 
must give to the welfare of the child in terms of 
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contact and residence. Other pieces of legislation, 
with regard to housing and so on, use the term 
“domestic abuse”. 

The definition in the bill is not correct, and its 
inclusion will have unforeseen consequences. 

Cathie Craigie: You said that the definition is 
not correct. Is there a correct definition? 

Louise Johnson: The understood definition is 
the one that the Scottish Executive gave in 2003, 
which refers to partners. However, we would 
prefer the bill just to use the words “domestic 
abuse”, and for the term not to be defined in law. 
The 2003 definition is not incorporated in 
legislation. 

The problem with a definition, especially with 
regard to domestic abuse, is that if it is too wide, it 
encompasses relationships and people incorrectly. 
If it is too narrow, abusers can take themselves 
out of it. It could also cause problems under 
criminal law. We would rather have no definition at 
all. 

Girijamba Polubothu: For us, the domestic 
abuse definition gets a bit more complex. Most of 
the women who come to us also face domestic 
abuse from their extended family members. I 
mean those who live within the household; I am 
not talking about those who live outside the 
community. The women tend to live in joint family 
systems, so the abuse might not come from the 
husband. The mother-in-law might instigate it and 
the husband might join in later after a few months 
or a year. However, that is a different issue. 

As Louise Johnson said, for us it would be 
better just to have the term “domestic abuse” in 
the bill. 

Cathie Craigie: One of the responses that we 
have received to our call for written submissions is 
from the Association of Chief Police Officers in 
Scotland. Assistant Chief Constable Cliff 
Anderson, who prepared the response, highlights 
the issue of honour-based violence. He states: 

“Adoption of the proposed definition would provide 
increased protection to such victims from specified family 
members”. 

However, he also points out that 

“such abuse can be perpetrated by other members of the 
extended family”— 

uncles and whatnot. That is support for an 
extended definition coming from a senior source 
among people who have to go out there and call 
people to justice for acts of domestic abuse. How 
do you respond to that point? 

Louise Johnson: The problem is that, if the 
definition were extended to cover all family 
members, it would be possible for it to catch 
someone falling out with their parent, brother, 

sister or other relative. That is not domestic abuse 
as we know it just now, but it would be domestic 
abuse under an extended definition. An interdict 
would be an inappropriate use of public funds in 
such cases, and it would not be right to bring such 
incidents into the sphere of domestic abuse. 
Nevertheless, we take Giri’s point on board. She 
raises a valid issue, and we would be interested to 
see how we could address the situation under the 
existing law without extending the definition. We 
have discussed the matter, and the number of 
women who experience that situation—is it high? 

Girijamba Polubothu: It is quite high. I cannot 
give a percentage, but the majority of women in 
that situation in the Asian community face 
domestic abuse from their mother-in-law, brother-
in-law or sister-in-law. For us, it is important that 
that is recognised in the definition of domestic 
abuse; the issue is how we can do that. As Louise 
Johnson says, if a woman’s brother abuses her is 
that domestic abuse? However, in forced marriage 
cases, that can happen. There was a case in 
England in which a mother held down a young girl 
while the brother put a pillow over her face and 
killed her. We need to discuss how we can bring 
such issues into the bill. For us, it is important that 
abuse by family members is included. 

Cathie Craigie: So, is it the general view of the 
panel that the definition in the bill would not be 
useful? 

Louise Johnson: Yes. 

Girijamba Polubothu: It is not sufficient. 

Cathie Craigie: Could it be amended to take 
account of some of the issues that we have heard 
about this morning? 

Louise Johnson: The problem is that, in 
including additional family members and 
relationships outside the known definition that is 
used by the Scottish Government, there will be 
unforeseen consequences for the operation of 
other legislation regarding the criminal law, 
funding, services and so on. Also, we do not know 
whether it would be proportionate. If the definition 
were extended to parents, children and 
grandparents, where would it stop? That is the 
problem. It is an issue for black and minority ethnic 
women that we need to address, but we do not 
think that it would be addressed by extending the 
definition with a catch-all clause that could include 
family members across the board in situations 
where domestic abuse would not be an issue, as 
opposed to situations such as those that Giri is 
talking about. 

Cathie Craigie: Keeping to the subject of 
honour-based abuse, could we try to include that 
anywhere else in the bill? 
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Louise Johnson: If such abuse involved the 
woman’s partner, that would be covered by the 
legislation. I do not know how the legislation itself 
will operate, but I presume that it will also cover 
cases in which a woman was being harassed by 
her family as an extension of the domestic abuse 
that her partner was already perpetrating on her. 
The Forced Marriage etc (Protection and 
Jurisdiction) (Scotland) Bill might also contain 
provisions that would cover some of these issues. 
Certain issues need to be considered in parallel, 
but not all of them. 

The Convener: Might it not be tidier to deal with 
the issue in the Forced Marriage etc (Protection 
and Jurisdiction) (Scotland) Bill? 

Louise Johnson: It might well be. Again, we 
raised the issue in our submission. 

Girijamba Polubothu: Honour-based killings 
happen not only in forced marriages but when a 
woman leaves an abusive partner, because such 
an action brings dishonour to the community. In 
the past three years, we must have dealt with at 
least half a dozen cases in which a woman, having 
left the perpetrator, was duped into going back to 
her country because she was told, “Everything’s 
fine. Let’s go and see your family,” and was then 
simply abandoned. For some reason, the children 
stayed here or one of the children was taken 
abroad and then brought back along with all the 
papers, leaving the woman in the other country. 
We have helped about half a dozen women come 
back to this country because legally they had 
immigration status and could stay here. In those 
cases, the women were only abandoned but, in 
other circumstances, there could be a killing. 

Cathie Craigie: I take the point about the 
Forced Marriage etc (Protection and Jurisdiction) 
(Scotland) Bill, but we are quite a few steps ahead 
of that with our consideration of this bill and I 
would welcome any other thoughts that you and 
your organisations have on the matter. 

Girijamba Polubothu: When the bill was 
introduced, we met a number of women to explain 
it and get their thoughts on it. Although most of 
them welcomed it, especially its criminalisation of 
the breach of interdict and the fact that the man in 
question will be put in prison or will have a criminal 
record, they made it clear that they would need 
protection from other family members because 
they would be seen as having done something 
really, really wrong. It is not as if everything is fine 
once the man is put away. 

Louise Johnson: The type of behaviour that we 
are talking about could be covered by non-
harassment orders. If it were easier to get such 
orders, the woman could get them against the 
extended family; indeed, such an order could be 
taken against the partner before any other action 

is taken. If he breached the order, he would be 
dealt with, and the rest of the family would still be 
subject to another non-harassment order. The 
process, in which the breach of a civil order has a 
criminal outcome, would be similar to that for 
forced marriages and such provisions would be a 
very welcome step in supporting women from 
black and minority ethnic backgrounds in dealing 
with continuing abuse from families. 

Girijamba Polubothu: Last year, we supported 
229 women; of the 161 who left their husbands, 86 
were from Asian communities and of that 86, 56 
were from Pakistani communities and the rest 
from Indian and Bangladeshi communities. 

Robert Brown: Most of us who have any 
experience with such matters will agree that 
breach of interdict actions are very cumbersome 
and, as you say, very difficult to use. 

Louise Johnson: Indeed. 

Robert Brown: I imagine that some of these 
issues arise from child access disputes either on 
handing over or at some other point at which 
allegation and counterallegation might flow. Do 
you agree that most breaches of interdict are 
actually breaches of interim interdicts, which are 
granted before anything has been proved and as a 
result of allegations made to the court? Does that 
raise any issues? It seems to me that it raises a 
number of problems if the matter becomes 
criminalised further down the line. 

11:15 

Louise Johnson: We have not particularly 
looked at that, so I cannot give you a definitive 
answer. In relation to breaches as regards contact, 
the interdict would have to be changed or the 
situation at handover would have to be such that it 
did not breach the interdict. Heather Williams and 
Girijamba Polubothu can comment on this as well, 
but women tell us that the breaches are not in 
relation to child contact. Most of the breaches that 
occur involve the abuser turning up at the home 
and so on. What is happening in relation to contact 
orders is probably a criminal offence, but such 
breaches are not. 

Robert Brown: That is helpful. 

Heather Williams: In the area that we cover, 
the Highlands, a few of the lawyers are advising 
women not to go down the interdict route because 
it causes difficulties if there have to be handovers 
and things like that. That is the advice that some 
of the lawyers in the Inverness area have given to 
some of the women we have worked with. On a 
few occasions we have supported women to 
challenge that, because concerns for the safety of 
the woman and the children have shown that an 
interdict is required, whether or not contact 
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arrangements are put in place further down the 
line. That is certainly happening in the Highlands. 
If there are children in the equation, the solicitors 
are recommending that an interdict might not be 
the best way to go. They are writing to the abuser 
to ask them not to do whatever is happening. If 
that does not work, they are going for the interdict. 

Child contact complicates the situation slightly 
because there might have to be handovers and 
things like that, but it is certainly not just because 
of child contact that interdicts are being breached, 
that abusers are turning up when they are 
unwanted, or that there are texts and phone calls 
or other behaviours that create pressure and fear. 

Robert Brown: Can I pursue that point? The 
difficulty is that we are talking about criminalising 
things that in other circumstances are not criminal. 
If someone assaults or harasses their partner or 
ex-partner and causes a breach of the peace, that 
can be dealt with by the criminal law. Can you give 
us a flavour of what circumstances might lead to a 
breach of an interdict that does not have criminal 
consequences, so that we have an idea of what 
we are talking about? 

Heather Williams: This example involves 
somebody we are working with at the moment. 
The abuser has been taken to court for his 
criminal behaviour and he is now changing tack. 
He is turning up and standing outside the person’s 
place of work. He is turning up on streets where 
he knows she and the children will be. It is not 
overtly threatening; it is just being there. This is a 
gentleman who has been physically violent in the 
past. None of the tactics that he is using is 
criminal—he is not actually doing anything that 
would be seen to involve the police—but he is 
turning up at places where he knows the woman 
and the family will be, standing across the street 
from her workplace, and being in the shops when 
she is going for her shopping. Those things are 
causing the woman great alarm and distress, but 
he is not breaking the law per se. 

Robert Brown: You are aware of the new 
provisions on stalking that are coming in under the 
Criminal Justice and Licensing (Scotland) Act 
2010. 

Heather Williams: Yes. 

Robert Brown: Will they not deal with many of 
those incidents more effectively than the 
arrangement in the bill? 

Louise Johnson: Non-harassment orders, as 
they stand just now, can cover behaviour that is 
not overtly criminal, such as sending texts and 
letters and making phone calls, which can also be 
breaches of the Communications Act 2003. They 
also cover things such as the sending of unwanted 
letters and gifts—behaviour that goes beyond that 
covered by an interdict. 

It depends what behaviour we are trying to 
cover. Interdicts prohibit the continuance of a 
particular course of behaviour, which includes 
stopping the abuser abusing. They also prevent 
the abuser from being outside the woman’s house, 
the family home, her place of work and the 
children’s school. As Heather Williams said, all 
that abusers need to do is stand outside the 
house, follow the woman, be there when she is 
shopping, get their friends to do that, hang about 
the school or be where she goes out for a drink or 
to the cinema—just be there. They do not need to 
do anything. The perspective of the woman is that 
the individual is there and she does not know what 
is going to happen. The continuance and dynamic 
of abuse mean that the person has the ability to 
place the woman in a state of fear just by being 
there. 

Heather Williams: The difficulty for us, working 
in small rural areas, is that his defence is, “Where 
am I meant to go?” If we are talking about the High 
Street in Tain or wherever, the question is, “What’s 
the problem?” However, the issue is the impact. 
The defence is that they live in a small area, and 
he has to do his shopping and so on, and it can be 
difficult to prove the pattern of behaviour because 
obviously he has to go about his daily life. The 
actions that he is taking, such as standing outside 
her workplace or being in the shops, are targeted, 
but how do we prove that in a small town? 

Robert Brown: So there are quite difficult 
issues of definition. 

Louise Johnson: The new stalking provision 
has not been tested. The circumstances that 
brought it about were not specifically to do with 
domestic abuse. Women can be stalked when 
domestic abuse is not an issue, by someone 
whom they do not even know. They can be stalked 
by previous partners or partners whom they have 
separated from, which is a different issue. We do 
not know how that provision will operate, but there 
are tried and tested existing orders. They might 
not necessarily work completely as they stand, but 
we know that they have an application and that the 
courts will grant them. 

Girijamba Polubothu: I want to add something 
from the perspective of BME women. Sometimes it 
is their own family, the in-laws or the friends who 
facilitate the behaviour that we have talked about. 
They invite the man and the woman, but the 
woman does not know that the man will be there 
too. How would we deal with that situation? Once 
the woman is in the house, she sees him, and 
although the friends or family say, “He’s just 
visiting us,” it is actually a planned visit. That is 
harassment, but it is very difficult to prove that it is. 

Louise Johnson: That might be looked at 
under the new harassment law, but as it is new we 
do not know. We are talking about specific 
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situations that we want to ensure that the law 
covers. 

Robert Brown: Thank you. 

The Convener: We have had a few cuts at the 
issue, and in the first answer to Mr Butler you 
indicated that the existing law is not affording the 
protection to your clients that you would wish. In 
the old days, the issue was dealt with simply by 
the criminal law under breach of the peace and 
assault, the civil or common-law interdict being 
introduced as necessary. We then had the 
Protection from Harassment Act 1997, and we 
then had another go with the Protection from 
Abuse (Scotland) Act 2001, which Rhoda Grant 
clearly feels is not working satisfactorily—she 
would not have introduced the bill, otherwise. 
Should we go back to basics and start again? 

Louise Johnson: Oddly enough, we were 
discussing that earlier. First, I do not think that this 
is the time to engage in a wholesale review of 
every protective order that we have. We need to 
ensure that women are protected, and then we 
should see whether what we have is working and 
look at that. If we start to review orders in the 
interim and women are still not protected by what 
we have, there is no guarantee that a wholesale 
review of the law will obtain what we want. We 
have elections next year and we do not have time 
to introduce anything else—how long would it 
take? Our concern is immediate protection for 
women; anything else would be a long-term view. 

The Convener: I think that the collective 
political will would be that we would wish to do 
everything that we can to help, but sometimes it is 
not possible simply to cut and paste from existing 
legislation; more radical action may be required. 
However, you feel that speed is of the essence. 

Louise Johnson: Yes, because we would have 
to start again but, in the interim, there would still 
be situations in which interdicts did not protect 
women. Interdicts are the most common kind of 
protective order that women get, although some 
women may seek non-harassment orders. It 
depends on how their application is received, the 
evidence that they have and so on. There will 
come a time when we need to look at all the 
orders, but we must look at how non-harassment 
orders and interdicts with a power of arrest are 
applying. We know for a fact, as we have evidence 
and research to show it, that exclusion orders are 
not working particularly well, either. 

How do we decide what to do? When should we 
do it? We would have to redraft all the relevant 
provisions, which would take time. There would 
have to be consultation. As I said, that is perhaps 
something for the longer term. We need to look at 
protecting women, children and young people who 

are experiencing domestic abuse and we need to 
do that now. 

The Convener: Rhoda Grant has listened to 
proceedings. Do you have any questions to direct 
to the panel? 

Rhoda Grant (Highlands and Islands) (Lab): 
Thank you for allowing me to be here. I will resist 
the temptation to give evidence. It has been 
interesting to listen to the arguments, and ideas 
have occurred to me as I have done so. 

I have just one question, which is really a cover-
all question. What is the impact of domestic abuse 
on women and families? It is extremely important 
for the committee to understand what we are 
trying to do. 

Louise Johnson: How long have you got? We 
can send the committee some information that we 
have. 

Domestic abuse is a pernicious, sustained 
attack on someone’s very liberty, their spirit of 
being and their existence. It is a controlled, definite 
course of action; it is not a one-off incident. It is an 
abuse of power and control over a person with 
whom the abuser is having a relationship, whom 
they should be protecting and looking after. 
Instead, they are abusing power and placing 
people—usually the women, children and young 
people whom we support—in a state of fear and 
alarm with absolutely no justification. 

Heather Williams: The convener asked 
whether we need to start again. Although I agree 
with Louise, I think that a review would probably 
not hurt, because there are cases in which women 
are simply not protected or have great difficulty 
getting protection, particularly if they have had to 
flee from their home to another area. In those 
circumstances, it can be particularly difficult to get 
protective orders, because that can lead to it 
having to be disclosed where in the country the 
person is, for example. There are definitely 
difficulties with the laws as they stand. 

As far as Rhoda Grant’s question is concerned, 
the answer is that it varies from woman to woman, 
but for a lot of women the major impact is on their 
self-esteem, their self-confidence and their mental 
health. In other words, domestic abuse affects 
their very being. We all know about the violence, 
which has been well publicised. When we talk 
about domestic abuse, physical violence is what 
people think of most often. It is true that domestic 
abuse has repercussions such as women being 
murdered or ending up in accident and emergency 
wards, but it has wider effects. 

I am talking about coercive control, which, as 
Louise said, takes away people’s liberty and their 
ability to make decisions and choices that, to me 
and you, are everyday. We get up in the morning 
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and decide what we are going to wear and what 
we are going to do that day. We decide what our 
plan is. To an extent, women who live in abusive 
situations do not have those choices because they 
have been taken away from them. Basically, they 
have to do what someone else tells them to do, 
which has a massive impact on their well-being 
and how they live their lives; it also has a huge 
impact on the children and young people who 
come to our organisation. That aspect can 
sometimes be forgotten about if we are focusing 
on the actual incidents, which can be to the 
detriment of the people whom we are trying to 
support. It is not about incidents or one-off events; 
it is about a pattern of behaviour and on-going 
assault on the person’s very being. 

11:30 

Louise Johnson: Imagine waking up one 
morning and having to leave your house. You 
have to go now. You might have to leave with 
whatever you are wearing. You might be lucky 
enough to have some of your important 
documents with you. You might have to collect 
your children from school—making sure that he is 
not there—or you might have to keep them off 
school and make up a reason why they are off 
school. You might have to leave your job as well 
as your house. You will need to get into a 
Women’s Aid refuge, say. You need to find a 
refuge that is able to take you in, and you have to 
remain anonymous. You then have to find another 
job and access benefits—you have to find housing 
benefit for living in the refuge. 

Then, you have to get an interdict with a power 
of arrest to keep him away. You might want to get 
back into your house, but you cannot get back into 
your house in certain situations, if he has the legal 
right to stay there, so you need an order to get him 
out. All that is going on, you are still concerned 
about your safety, and he might be wanting to see 
the children, but you know that the situation will 
not be safe for you, and that such contact is not of 
any benefit to the children—it might only be for 
carrying on the abuse that has been perpetrated 
against you and the children. That is your life. 

Girijamba Polubothu: In addition to that, if the 
woman cannot speak the language and she does 
not know the rules and regulations in this country, 
if she leaves and then finds out that no refuge will 
take her because they cannot access any benefits 
for her, and she has children, you can add that to 
what Louise has been saying and you can 
appreciate how difficult it would be for a woman in 
that situation to leave the abusive relationship. 
Most of them think that they are better off staying 
in that abusive relationship, rather than leaving. 
Most murders happen once the woman has left, 
not while she is with the abuser. For a woman, her 

journey starts after she leaves—the difficult bit is 
after she has left the abuser. 

When you review things, you must take into 
consideration the fact that Scotland is a 
multicultural country now. You have to take into 
account other communities’ cultural views and so 
on when you are considering the legislation. That 
is for the longer term, however. 

The Convener: Thank you very much indeed 
for your attendance. Your evidence was very 
clear, and the committee is obliged to you. 

Louise Johnson: Thank you for the 
opportunity. 

11:32 

Meeting suspended. 

11:35 

On resuming— 

The Convener: I welcome the second panel of 
witnesses, who are from ASSIST—advocacy, 
safety, support, information, services together. 
The panel comprises Mhairi McGowan, operations 
manager, and Fiona McMullen, service manager. 
ASSIST provides advocacy and support services 
for victims of domestic abuse and is linked to the 
domestic abuse court at Glasgow sheriff court, 
which has been operating since 2004. 

ASSIST works in partnership with Strathclyde 
Police, Glasgow sheriff court, the Crown Office 
and Procurator Fiscal Service, Scottish Women’s 
Aid, victim information and advice, Victim Support 
Scotland, Children 1st and others, so it is a fairly 
comprehensive organisation. It is funded by the 
Scottish Government and Glasgow community 
and safety services. I welcome both witnesses to 
the meeting and thank them for giving evidence. 
We will proceed straight to questions. 

Bill Butler: Good morning. Thank you for 
coming along. I will put to you the same question 
that I put to the first panel of witnesses. In your 
view, is there a danger that the bill will add to the 
complexity of the law surrounding domestic 
abuse? Would improving the effectiveness of 
existing measures, as the Law Society has 
suggested, be preferable to creating new 
legislation? What is your view on the Law 
Society’s opinion? 

Mhairi McGowan (Advocacy, Safety, 
Support, Information, Services Together): The 
bill will clarify the position and simplify the situation 
for people who experience domestic abuse. The 
current situation is not tenable. I am pleased that 
the bill has been introduced, because we deal 
daily with situations that it would cover. It is a 
welcome piece of legislation. 
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Bill Butler: You said that the current situation is 
not tenable. Can you explain in greater detail why 
it is not tenable? 

Mhairi McGowan: ASSIST was brought into 
being to deal with criminal situations, but civil 
proceedings have also become part of our 
currency. There have been situations in which 
women have obtained interdicts, the perpetrator 
has been arrested on a criminal charge, the 
charge has not gone forward and the accused has 
been liberated. If someone is taken to court for 
breach of interdict, they are put in custody for two 
days. I know that that is supposed to be a cooling-
off period to allow folk to think about what they will 
do next. However, when all that happens is that 
someone is remanded in custody for two days, 
women who have been living with the process of 
abuse for a period of time wonder whether people 
and society are taking them seriously. 

When they ask us what happens next, we tell 
them that they need to raise an action for breach 
of interdict. Then they have the difficulty of finding 
a solicitor who will accept legal aid cases and of 
dealing with payment issues. There is also the 
time that it takes to raise such an action. 
Throughout the process, there is the issue of the 
safety of the female or male victim and of any 
children who are involved. At the end of the day, 
safety should be the paramount question. 
However, the complexity of the law at the moment 
presents women with an unmade jigsaw, and they 
have to move from pillar to post to sort it out. It is 
society’s responsibility to say that we believe that 
all our citizens deserve to be safe. 

Bill Butler: That is a clear answer. 

Fiona McMullen (Advocacy, Safety, Support, 
Information, Services Together): One of the 
welcome things about the robust stance that is 
taken with the domestic abuse court and ASSIST 
is that women are no longer the people who are 
responsible for bringing cases to court. Elements 
of the bill mirror that in making society responsible 
for saying, “This isn’t acceptable and we will take 
measures to protect you.” 

Bill Butler: That is very clear. Thank you. 

James Kelly: Good morning. In your 
submission you argue that non-harassment orders 
have to be made easier to access. The Criminal 
Justice and Licensing (Scotland) Act 2010 
removed the need for a course of conduct to be 
demonstrated in relation to criminal non-
harassment orders, which makes it easier for such 
orders to be accessed. How important is it that the 
bill addresses non-harassment orders in a civil 
context? 

Mhairi McGowan: Many victims of domestic 
abuse never come into contact with the criminal 
justice system, so it is important that there is 

equality between civil and criminal law and that 
people who experience harassment and who want 
a non-harassment order, which is the best option 
available at the moment, should be able to get it 
without proving a course of conduct. It is incredibly 
difficult to prove a course of conduct. I can 
understand why the Protection from Harassment 
Act 1997 said that a course of conduct should be 
proved, but I go back to the point that the 
convener made earlier: time has moved on and we 
have seen how the 1997 act has operated in 
practice. It is really important that the requirement 
to prove a course of conduct in relation to non-
harassment orders is removed. 

Robert Brown: I want to move on to questions 
about legal aid. I want first to deal with the 
technical point about legal aid being available for 
stand-alone protective orders and for protective 
orders as part of a wider divorce action or 
whatever. What should we be seeking to do? 

Mhairi McGowan: I agree with what Scottish 
Women’s Aid said. It is important that we do not 
open the floodgates and say that everything that is 
going through the court at one time should be free. 
I do not think that that is appropriate. However, it 
is appropriate that safety orders and protective 
orders are free. 

It is not my experience that people will look at all 
the options at the one time. Most of the women 
whom I have supported since I came into this field 
15 years ago asked for an interdict first. That is 
about giving them safe space to consider their 
options after that. It might be some time before 
they think about divorce or other issues, but it is 
important that they have that period of reflection. 
When you are living with domestic abuse, it is very 
difficult to think about the big picture. You are so 
taken up with the day-to-day reality of creating a 
safe environment for your children and trying to 
ensure that they still have good Christmases, good 
birthdays and a good quality of life that it is 
incredibly difficult to work out what you want to do 
in the long term. Interdicts should give you the 
safe space to think about what would be best for 
you and your child. 

Robert Brown: I guess that many cases involve 
non-married partners. 

Mhairi McGowan: Absolutely. 

Fiona McMullen: As we heard earlier, 
separation is recognised as being a time of great 
risk. Women are often looking at how to get to 
safety. The rest can come later. 

Robert Brown: Are you suggesting that we 
should deal with legal aid for stand-alone orders, if 
that is what is desired, rather than try to get into 
the rather more complex issue of wider actions? 
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Mhairi McGowan: Yes, but a number of victims 
of abuse might well decide that the best way 
forward is to sort out the situation at the beginning. 
They should not be disadvantaged just because 
the majority deal with matters differently. 

It is important to remove means testing for 
stand-alone orders. However, if somebody 
decides to do everything at one time, the 
protective order part must be protected. The 
suggestion by the Scottish Women’s Aid witness 
that the Scottish Legal Aid Board could estimate 
the costs of the relevant part of an action would 
help. 

Robert Brown: Your submission says: 

“It has been suggested that 1 in 4 women cannot 
proceed with an application for a civil protection order due 
to legal aid contribution levels or failure to access legal aid.” 

Where does that statement come from? It is not 
sourced. 

Mhairi McGowan: I found the information in a 
study. I have been looking for it for the past two 
days and—if members can believe it—I cannot 
find it, so I will need to send the information to the 
committee. 

I have been trying to estimate the number of 
women who are involved. We deal with men, too, 
but few of our male clients—if any—have sought 
protective orders. Of the women whom we have 
supported, roughly 10 per cent of our client base 
decide not to go for protective orders. That 
concurs roughly with what other organisations 
have said in their submissions. 

Robert Brown: Will you elaborate on the 
reason for that? 

Mhairi McGowan: The standard answer is that 
an interdict is not worth the paper that it is written 
on, so why should people bother? The difficulty 
relates to the breach issues. An interdict is seen 
as having no teeth: people think that it has no 
point, so they do not go for it. 

The other issue is the cost. Nobody—whether 
they are male or female—can leave an abusive 
situation without incurring financial consequences. 
When people separate from their partner, 
disentangling all the different monetary and other 
financial assets is incredibly difficult and cannot be 
done without a loss being incurred. It is 
inappropriate for women to have to pay for 
protection while trying to ensure a decent standard 
of living for themselves and their children. People 
should not have to pay for protection. 

Robert Brown: So that we know the context, I 
will ask about the cases that you deal with. One 
imagines from the description of your organisation 

that your clients are already in the court context in 
some way or other. 

Mhairi McGowan: Mostly. 

Robert Brown: Is what I suggest not quite the 
case? 

Mhairi McGowan: ASSIST was set up to deal 
purely with criminal cases, but we receive referrals 
directly from the police. At that point, the police 
might still be looking for the perpetrator, who might 
have to be traced. The fiscal might decide that the 
evidence is insufficient and liberate the guy, so the 
case might not proceed. By that time, we will have 
done the risk assessment and initial safety 
planning, because we are in touch with a client 
within 24 hours of receiving a referral. We must 
follow up what has happened to a case and find 
out whether it is going through court. If it is not 
going through court, we still provide safety 
planning. Fiona McMullen will talk about that. 

Fiona McMullen: Often, the very high-risk 
clients are those who do not have cases that are 
going through court. Alternatively, they might have 
a case going through court for a domestic breach 
of the peace but—because of the nature of 
domestic abuse—they might have a horrific history 
of assaults, for example. Bail conditions offer 
excellent protection for a short time, but they might 
apply only for the course of the domestic breach of 
the peace case. The need for other protective 
measures would remain, because of the 
relationship’s history. 

Robert Brown: My final question on legal aid is 
about the focus. Increasing legal aid is an 
expensive operation—it has a reasonably 
significant cost. The Scottish Legal Aid Board and 
others have suggested that there might be a better 
way of doing what the bill seeks, perhaps by 
greater funding of an organisation such as yours 
or some other voluntary sector group that would 
focus on domestic abuse issues, rather than a 
general change in the legal aid provision. Would 
that be appropriate? 

Mhairi McGowan: The issue then would be 
how to ensure that everyone in Scotland had the 
same access to justice, which would be incredibly 
difficult to achieve. We know that there is a huge 
discrepancy across the country. We have the only 
start-to-finish domestic abuse court and we are the 
only service of its kind. I understand why it is not 
currently possible to extend ASSIST’s remit to 
further geographic areas but, at the end of the 
day, we must try to get the law to a state in which, 
no matter where someone is, they can obtain the 
same orders. If we began to license organisations, 
what kind of administration would need to be set 
up to ensure that they all worked appropriately? 

Fiona McMullen: Although it is important to 
support victims, which is what we have been doing 
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for several years, the bill is also about making 
perpetrators more accountable. Until we do that, 
we will not get enough protection for women and 
children. The bill is partly about making 
perpetrators more accountable. 

Robert Brown: You have made the point that 
fewer solicitors are willing to carry out civil legal 
aid work. That is not quite what the Legal Aid 
Board says but, nevertheless, in your view that is 
one of the barriers to access to justice. 

Mhairi McGowan: Absolutely—that is a huge 
barrier. 

Robert Brown: Is that a problem in Glasgow in 
your experience? I would be surprised if it was. 

Mhairi McGowan: Yes, it is, actually. Fewer 
and fewer solicitors are doing this kind of work, 
and it is an issue in Glasgow, too. It is an issue for 
people no matter where they live in Scotland, and 
it needs to be tackled. 

Maureen Watt: Section 3 is on breach of an 
interdict with a power of arrest. In your written 
submission, you argue that there are considerable 
advantages in criminalising such a breach. You 
say that it would free up court time and send out a 
message that those breaches of court orders were 
being treated seriously. What impact would there 
be on victims of domestic abuse if breach of an 
interdict with a power of arrest in domestic abuse 
cases were made a criminal offence? 

Mhairi McGowan: It would give them additional 
protection. They would know that, if they phoned 
the police, the situation would be treated seriously. 
They would know that society was saying that the 
breach was not acceptable. For the victim, it would 
take the matter out of their hands. You might 
remember that, a number of years ago, people 
asked the victim, “Will you charge him?” There 
was no understanding that it is the police who 
charge and not the woman. People now 
understand that better. The perpetrator would 
know that it was not the woman who was stopping 
him or criminalising him—it was his behaviour. 

The measure is part of the move to hold 
perpetrators to account and to say that it is their 
responsibility, not the woman’s. The more of the 
process that we can take out of her hands, the 
better. Many clients say, “Thank goodness the 
police didn’t ask me if I wanted to charge.” We 
have women who are too frightened to say 
anything to the court other than, “I don’t want to 
pass any information to you at this time.” That is 
because they are frightened that, at the end of the 
day, the system will not hold the perpetrator 
accountable. Criminalising the breach of an 
interdict would give a strong message to 
perpetrators that Scotland treats the issue 
seriously. 

Maureen Watt: If the effect of section 3 is to 
introduce the criminal standard of proof and the 
need for corroboration, what will that mean for 
victims of domestic abuse who use the civil 
protection orders? 

Mhairi McGowan: There are many occasions 
when there are witnesses. Strathclyde Police 
converts roughly 70 per cent of domestic incidents 
into crimes, although the figure varies across the 
forces in Scotland. 

Maureen Watt: Is the figure for Strathclyde 
Police higher than it is for other forces, perhaps 
because your service exists? 

Mhairi McGowan: I think that it is higher in 
Strathclyde, because of the support that is 
available. However, our service is available only in 
Glasgow rather than throughout the whole of 
Strathclyde, so other issues are involved in that 
too. 

There will always be situations in which we 
cannot find any evidence and it is difficult to 
prosecute. I listened to the Scottish Women’s Aid 
evidence on breach of probation orders, and I 
would like more time to think about that and 
provide the committee with written evidence, 
because it is not something that I had thought 
about before. However, I will say that the 
criminalisation of a breach is a very important 
step. 

Maureen Watt: Is there a case for taking a 
different approach, such as relaxing the general 
requirement for corroboration? We seem to be 
ratcheting everything up, but could we perhaps 
take a more mediation-based approach? 

Mhairi McGowan: Absolutely not. Mediation is 
not safe. In dealing with domestic abuse, anger 
management is not safe, and mediation is 
absolutely not safe. 

The Convener: Sorry, I lost you there—you 
said that mediation is not safe, and that something 
else is not safe. 

Mhairi McGowan: I said that anger 
management is not safe either, because domestic 
abuse is rooted in issues of power and control. 
Those of us who conduct mediation or who are 
involved in agencies go home at the end of the 
day, and we leave the victim and the perpetrator 
on their own. If she says during the mediation that 
she is frightened, or she explains how difficult life 
is, she will pay for that when she goes back home. 

Mediation is never appropriate in domestic 
abuse situations. I would be happy to send the 
committee some research evidence on that. 

Fiona McMullen: Anger management is not 
appropriate because the perpetrator is not angry 
at everyone. He is not angry at the bus driver or 

122



3611  5 OCTOBER 2010  3612 
 

 

his boss; the power and control are directed at the 
woman, so the situation is very different. 

Cathie Craigie: Thank you for your written 
evidence and your comments so far today. 

You may have heard the previous evidence 
session this morning in which I focused on section 
4 of the bill; I will do the same in this session. 

In its written evidence, ASSIST states: 

“ASSIST do not agree with the definition of domestic 
abuse contained in the bill” 

and goes on to say that after 

“serious consideration, we believe that defining domestic 
abuse legally would create significant difficulty.” 

Can you say a bit more about that, and whether 
you believe that it is necessary to have a definition 
at all? 

Mhairi McGowan: I do not think that a definition 
is necessary; I have changed my mind on that 
over the years. When I came into this field 15 
years ago, I was clear that we needed a definition 
to make things different, but I now feel that that is 
not the case. 

Perpetrators will believe that there is a 
relationship when the victim does not. We have 
dealt with many situations in which the perpetrator 
says to the social worker and the social inquiry 
report writer, “It’s great, we’re getting back 
together, everything is hunky-dory and we’re 
working towards a reconciliation,” while the 
woman is very clearly saying, “There is no 
relationship, there hasn’t been for 15 years, and I 
can’t get rid of him.” 

In that situation, a definition of domestic abuse 
would mean that valuable court time was taken up 
with the perpetrator saying that there was a 
relationship and the woman saying that there was 
not. We would get into arguments about proof and 
what is and what is not a relationship, which would 
not be helpful. I do not know what purpose a 
definition would serve. 

The only advantages of bringing in a definition 
lie in dealing with honour-based violence issues. 
However, the disadvantages of having a definition 
outweigh the advantages. We need to come up 
with another way of looking at issues that have 
arisen to do with violence involving extended 
family members. 

12:00 

Cathie Craigie: So in light of all the difficulties 
that we can see surrounding domestic abuse and 
the hurdles that women and men have to go over 
to get peace, you still believe that what we have 
now is better than having a definition of domestic 
abuse in legislation. 

Mhairi McGowan: Yes, I do. 

Cathie Craigie: The committee is interested in 
the argument about established relationships. I 
think that you have dealt with that already, but do 
you want to say anything more about that matter? 

Mhairi McGowan: I do not think so. I think that I 
have covered it. I do not think that it would be a 
good idea to have a definition of domestic abuse, 
although I understand why— 

Fiona McMullen: Relationships are diverse. We 
work with clients who met and then went out with 
someone for two weeks, and we meet women who 
have been separated for nine years or have been 
married for 15 years. 

The Convener: For the record, approximately 
how many clients do you have at any one time? I 
am sure that I could look that up for myself, but 
encourage my laziness. 

Mhairi McGowan: We deal with around 3,500 
clients per annum. We get between 50 and 70 
new clients every week. Around half our clients—
around 60 per cent of them, I think—are at very 
high risk of further violence. We deal with a huge 
number of people. Our repeat rate is roughly 40 
per cent—I think that it is 44 per cent at the 
moment. Strathclyde Police’s repeat referral rate is 
53 per cent. 

Maureen Watt: In the first evidence session, we 
heard different BME perspectives from Girijamba 
Polubothu. I presume that you deal with BME 
clients as well. What is your perspective on the 
differences in their experiences? 

Mhairi McGowan: What Girijamba Polubothu 
said is undoubtedly true. Women from BME 
communities experience violence and/or abuse 
from extended family members as well as from 
their partners. If English is not a person’s first 
language or they have no recourse to public funds, 
it is incredibly difficult for them to escape from 
domestic abuse. 

We have discovered that women from eastern 
Europe are sometimes shocked by the robustness 
with which domestic abuse is treated in Scotland. 
When they phone the police because they are 
frightened, they expect the same thing that 
happens in their country to happen here. In their 
country, the police will just take the man away. 
That is what happened here 30 years ago, say, 
but it is not the case now, of course. In fact, the 
Scottish Parliament should be incredibly proud of 
what it has done since its inception to deal with 
domestic abuse. 

Things are very difficult for women from BME 
communities or women who are not from 
Scotland. We need to look at the situation and see 
how we can make things easier for the people who 
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find it harder to access help and, as I said, my only 
issue relates to the definition of domestic abuse.  

We know of cases in which women and children 
have been threatened with abduction; in which 
people have been taken out of the country, 
eventually finding their way back; or in which 
family members in India or Pakistan have been 
assaulted by the friends, colleagues or family 
members of the accused. The pressure on women 
from the BME community not to stand up in court 
can be far more difficult to handle than in other 
cases. 

Fiona McMullen: A great deal is also being 
done to share information behind the scenes. In 
one case that we worked with, the children of a 
woman who had separated from her husband 
were abducted to Pakistan and not returned for 
three years. The high-level intelligence on future 
risk that we are now able to share with the police 
comes out of cases in which bail conditions have 
been breached. Such breaches have brought 
matters to the attention of agencies that might not 
have known anything about them. 

Maureen Watt: That is helpful. 

The Convener: As committee members have 
no further questions, I ask Rhoda Grant whether 
she wishes to ask anything. 

Rhoda Grant: On the question of definitions, 
Mhairi McGowan has worked at the domestic 
abuse court in Glasgow, where I believe the 
common-law definition of domestic abuse is used 
in cases involving people who have been 
subjected to violence from the extended family. If 
the bill simply used the common-law definition of 
domestic abuse, would it be able to encompass 
those people? 

Mhairi McGowan: We need to keep the status 
quo. It has not presented any difficulties in the 
domestic abuse court, which, I have to say, has 
got busier over the past few years. In times past, 
we might have been able to ask the fiscal to bring 
to the court certain cases that had only a loose link 
to domestic abuse, but we do not have the room to 
do that any more. I think that that is the only issue 
that I would highlight in that regard. 

However, we are now straying into a far bigger 
discussion about the differences between the 
domestic abuse court and the ordinary courts. As 
a great supporter of specialist courts, I am very 
happy to have that discussion with the Scottish 
Parliament but the fact is that in Glasgow—and in 
Ayr, where there is now a trial court—the response 
to such cases is different. Things can be dealt with 
differently in a domestic abuse court from the way 
they are dealt with in an ordinary court. 

Rhoda Grant: You mentioned a figure of 44 per 
cent with regard to repeat referrals; certainly, my 

research suggests that the figure in Scotland is 
about 60 per cent. Is that because, with the 
greater focus that has come about with the 
introduction of the domestic abuse court in 
Glasgow, the whole issue is being taken much 
more seriously? 

Mhairi McGowan: Absolutely. It is because of 
the multi-agency response that we have built with 
all the agencies that were mentioned earlier; 
because we get in touch with people within 24 
hours of an incident and provide support 
throughout the whole process; because we have 
introduced in Glasgow multi-agency risk 
assessment conferences to deal with those at 
highest risk and ensure that a multi-agency action 
plan can be concocted to keep people safe; 
because we have more of a focus on perpetrators; 
and because of Strathclyde Police’s multi-agency 
tasking and co-ordinating process, in which we 
participate, and the fact that we can now share 
intelligence directly through a police intelligence 
officer. The combination of all those elements is 
really making a difference. 

The Convener: As there are no further 
questions, I thank the witnesses for their 
attendance and their very clear evidence, which 
has given the committee a clear understanding of 
their perspective. 
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Domestic Abuse (Scotland) Bill: 
Stage 1 

10:04 

The Convener: Item 2 is the second evidence 
session on the Domestic Abuse (Scotland) Bill. 
The bill has been introduced by Rhoda Grant 
MSP, who is attending this morning’s proceedings. 
Our first panel of witnesses is from the Law 
Society of Scotland and I welcome to the meeting 
Lesley Dowdalls, from the family law 
subcommittee, and Katie Hay, who is a law reform 
officer. I particularly welcome Ms Dowdalls on 
what is, I think, her first appearance before the 
committee. 

We will move straight to questions. How 
effective are the existing mechanisms for dealing 
with domestic abuse? In general terms, will the bill 
increase access to justice for victims of domestic 
abuse? 

Lesley Dowdalls (Law Society of Scotland): 
The difficulty is that there has been no great take-
up of the remedies that are available for breach of 
the existing orders. Obviously, the bill is trying to 
address that situation, but I think that it raises 
other issues related to certain practical difficulties 
that solicitors who are trying to deal with breaches 
of interdicts and achieve some kind of practical 
outcome in these matters are finding on the 
ground. 

The Convener: Do you have anything to add, 
Ms Hay? 

Katie Hay (Law Society of Scotland): No. 

The Convener: Will removing the course of 
conduct requirement benefit victims of domestic 
abuse? Will the definition of harassment still cover 
an element of recurrence even with the removal of 
that element and, if so, will section 1 change the 
law in practical terms? 

Lesley Dowdalls: The proposal to remove the 
course of conduct requirement is sensible, but it 
will depend on the interpretation of harassment by 
the sheriff or judge listening to the application or 
case. 

The Convener: I think that the unanimous view 
around the table is that, although we agree that we 
should be doing everything that we possibly can to 
help women, in particular, who find themselves in 
this position, there is evidence to suggest that the 
present legislation is pretty impotent. Obviously, 
that concerns us. Will the bill significantly improve 
matters in that respect? 

Lesley Dowdalls: As I have said, the difficulty 
is with the uptake of remedies to deal with 
breaches of interdicts, but I suppose that the 
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starting point should be the actual application 
process for an interdict. When a person seeks 
advice on raising interdict proceedings, all sorts of 
practical considerations have to be taken into 
account and dealt with, not least the question of 
how the action will be funded. However, although 
many seek legal advice on interdicts and on how 
to deal with unacceptable behaviour, they do not 
all necessarily want to go through the process of 
obtaining one. For instance, they might not want 
the person they are seeking the interdict against to 
receive a copy of the proceedings, to be given the 
opportunity of arguing against the application and 
so on and, once the procedure is explained, 
people often decide not to embark on it. 

Secondly, the police take a fairly robust 
approach to domestic incidents, which means that, 
when I am approached for advice on conduct that 
could be interdicted, I quite often find that a 
criminal prosecution is also on-going. Bail orders 
are very effective in such matters. As I say, many 
practical issues arise when someone initially 
seeks advice on raising interdict proceedings. 

The next layer of difficulty comes up when 
people go through the process and then obtain an 
interdict that is subsequently breached. Obviously, 
the process of dealing with such breaches is 
cumbersome, because people have to apply for 
legal aid to fund the proceedings and ensure that 
they gather evidence to support, first, their legal 
aid application and, secondly, their application to 
the court. 

The Convener: However, the bulk of problems 
will be picked up by the criminal law through 
breach of the peace or assault. 

Lesley Dowdalls: Yes. A robust approach is 
now taken. In general, offenders are removed from 
the situation quickly and put in custody 
immediately. From there, I understand that the 
prosecution service has strict rules about how 
offenders are dealt with. That robust approach 
represents a complete change in the past few 
years. 

Robert Brown (Glasgow) (LD): I have a 
supplementary question on the future element. I 
will develop your point. The change in section 1 is 
partly about taking away the need for a repeat 
incident. What will that mean in practice? The 
obtaining of the order would have to be reasonably 
justified and harassment has an on-going element 
to its definition. Would the proposed change make 
any difference in practice? 

Lesley Dowdalls: In practice, the process 
would be easier, because we would not have to 
say immediately to someone, “I’m sorry—one 
incident isn’t enough.” That would be an 
immediate benefit. The interpretation of 
harassment will always be a bit of an issue. 

Robert Brown: I am getting at what else would 
be needed to obtain an order, if section 1 were 
implemented. 

Lesley Dowdalls: Are you asking what other 
conduct would be needed? 

Robert Brown: Would one incident be enough 
to obtain an order, or would one incident with other 
evidence of an on-going situation be needed? 

Lesley Dowdalls: My interpretation of section 1 
is that one incident would be sufficient, as long as 
the conduct in that one incident was sufficient to 
constitute harassment. 

Robert Brown: I accept that but, because the 
concept of harassment includes the idea of an on-
going element and because the court has a duty to 
consider whether an order is necessary, would it 
be necessary to have something more than one 
incident or to have at least one serious incident? 

Lesley Dowdalls: My interpretation of the bill is 
that that would not be necessary, but it certainly 
would be preferable in arguing the necessity for an 
order. Part of the approach is to show an intention 
to continue to act in the fashion that has been 
described. That is always the way with interdicts, 
too—it is argued that the conduct can be 
reasonably expected to continue unless 
interdicted. 

Robert Brown: My point is that some evidence 
of the intended future conduct would be needed, 
notwithstanding section 1. 

Lesley Dowdalls: That would be for the courts 
to interpret—the position would be set out in case 
law that arose thereafter. At this point, it is difficult 
to say how the issue would be dealt with. 

The Convener: You mentioned the impact on 
legal aid, which James Kelly will pursue. 

James Kelly (Glasgow Rutherglen) (Lab): 
Section 2 amends the Legal Aid (Scotland) Act 
1986 to widen the provisions for granting legal aid 
in domestic abuse cases. The tightening budget 
and other issues that could have an impact on the 
legal aid budget increase the focus on those 
proposals. Would removing the financial eligibility 
test for civil legal aid in cases that involve 
domestic abuse represent a good use of available 
resources? 

Lesley Dowdalls: The suggested provision is 
laudable. I understand why it is attractive, because 
it would ensure that people were not barred for 
financial reasons from raising proceedings. 
However, the test to obtain legal aid is not simply 
financial; it involves merits, too. I understand that 
removing the merits test has not been suggested. 
That means that, regardless of their financial 
position, not everyone who wants to proceed with 
interdict proceedings will be able to do so, 
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because they will still have to satisfy the Scottish 
Legal Aid Board on the reasonableness test and 
the probable cause test. The issue is not simply 
financial. 

James Kelly: Do you think that the terms of 
section 2 are appropriate? 

Katie Hay: The point follows on from your initial 
question. In addition to the point that Lesley 
Dowdalls raised is the issue of whether the 
finances that are made available will actually 
increase solicitors’ take-up of work in this area. 
There is a potential issue from that perspective. In 
its evidence, the Family Law Association referred 
to the fact that having access to the funds does 
not necessarily mean having access to the 
remedy. 

10:15 

James Kelly: Looking at the matter from the 
point of view of the victim, is it appropriate for 
victims of domestic abuse in certain circumstances 
to pay to take action to be protected from such 
abuse? 

Lesley Dowdalls: They would not have to do so 
in a perfect world, but the difficulty is that there are 
financial constraints on the legal aid budget, which 
has to be distributed among all sorts of legal 
remedies. 

This is not simply a matter of financial eligibility; 
there also has to be sufficient evidence and 
information to support applications. 

There are other remedies. Often, the conduct in 
relation to which an interdict is sought is also a 
criminal offence, and it can be dealt with through 
the police and the criminal justice system. The 
bill’s provisions are not the only available remedy. 

James Kelly: Is the bill sufficiently clear on 
whether section 2 applies to any action that 
includes a crave for protective orders, such as 
those concerning divorce, residence and contact, 
or whether it applies only to stand-alone actions 
for protective orders? 

Lesley Dowdalls: My reading of the bill is that it 
would relate only to stand-alone orders. It 
specifically refers to the Matrimonial Homes 
(Family Protection) (Scotland) Act 1981 and the 
Protection from Abuse (Scotland) Act 2001. If 
there is to be free legal aid in relation to certain 
craves in an action, but not to others, that will 
cause great complexity. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I will continue on the same theme. In 
previous evidence we heard from such 
organisations as ASSIST—the advice, support, 
safety and information services together project—
which indicated that the declining number of 

solicitors who are prepared to take on cases in this 
area was a barrier to justice. To what extent do 
non-financial barriers, including that shortage of 
solicitors and the lack of probable cause, prevent 
access to justice in domestic abuse cases? 

Lesley Dowdalls: I cannot comment in relation 
to any statistics on that. However, as Katie Hay 
has already said, the point is not just about the 
availability of legal aid; there is also an issue about 
the level of remuneration relating to cases of this 
type. 

Given the nature of such cases, emergency 
proceedings apply, and the solicitor is required to 
drop everything else and deal with them until the 
interim interdict is obtained. That can involve a lot 
of work in the office to get to the stage of 
producing and preparing the writ, with a legal aid 
application submitted and so on, and then going to 
court, waiting until a sheriff is available and having 
a hearing about the interim interdict. 

Those processes are highly time consuming 
and, by their nature, they cannot be predicted and 
slotted into a particular time. They involve 
rearranging other work and diary commitments. In 
that regard, solicitors are not adequately 
remunerated. Although legal aid can become 
available, a large number of solicitors will still have 
concerns about being able to afford to take on 
such work, given the level of remuneration for the 
actions that are taken. 

Cathie Craigie: How does the Law Society 
support solicitors who find themselves in a position 
in which they cannot take on cases? What 
guidance and support does the society offer? 

Katie Hay: Obviously, the society cannot 
compel solicitors to take on work. However, we 
have a criminal legal aid negotiating team and a 
civil legal aid negotiating team. Certainly, the 
criminal legal aid negotiating team is involved in a 
good tripartite working relationship with the 
Scottish Government and the Scottish Legal Aid 
Board. The civil legal aid negotiating team was set 
up more recently and I do not think that it has 
established that relationship yet. All that the 
society can hope to do in such circumstances is 
improve conditions for legal aid solicitors within the 
available means. 

Cathie Craigie: Moving on a bit, if the financial 
eligibility test for civil legal aid in cases involving 
domestic abuse is to be removed for pursuers, 
would there be an obligation under human rights 
legislation to remove the financial eligibility test for 
defenders, too? 

Lesley Dowdalls: Yes. The perceived approach 
of the Legal Aid Board and, in my experience, its 
actual approach have always been to attempt to 
provide equality of arms. We could not have a 
situation in which defenders were not given the 
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same rights as pursuers to access legal 
representation. 

Robert Brown: I want to pursue the question of 
options because there are a number of financial 
and other implications. I presume that the vast 
bulk of the orders are interim orders. Am I right 
that very few cases go to proof on the issues that 
we are discussing? 

Lesley Dowdalls: Yes. 

Robert Brown: So the issue is about access to 
justice in relation to emergency orders primarily. I 
wonder whether there are other ways to get at the 
issue. Are there perceived infelicities in the 
operation of the emergency legal aid 
arrangements? It has been suggested that a 
woman who is involved in a domestic dispute 
might be put out of the house, might not be able to 
go to work temporarily because she is upset, and 
might not have access to the joint bank account. 
Although resources might be lurking about, they 
might not be immediately available to her, and the 
legal aid contribution that eventually emerged 
might be a deterrent to her proceeding. Are there 
ways in which we can improve the situation 
without necessarily going down the line that is 
proposed in the bill? 

Lesley Dowdalls: That is a matter for the 
Scottish Legal Aid Board to consider. However, at 
the moment I cannot see a way of getting round 
the requirement to satisfy the Legal Aid Board 
about financial eligibility. If the test is changed in 
relation to domestic abuse proceedings, other 
equally important proceedings will need to be 
looked at too—I am thinking about children’s 
referral proceedings in particular. There are other 
important family actions, never mind other types of 
action, that require a financial eligibility test. 

Robert Brown: That was the other point that I 
was going to ask you about: does the Law Society 
think that domestic abuse, important though it is, 
should be picked out from access disputes and 
given particular treatment? Perhaps the things that 
you have talked about or cases that involve fatal 
accidents or racial abuse should also be included. 

Katie Hay: The research that we carried out into 
civil legal aid in 2007 identified family law as a 
problem area. It is difficult to identify areas within 
family law that take priority over others. 

Lesley Dowdalls: All such areas compete in 
terms of importance—they are all important and 
relevant to the people involved. 

The Convener: We now need to look at section 
3, on the breach of interdicts with powers of arrest. 
Bill Butler will pursue that matter. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
morning, colleagues. You will know that the 
evidence supplied by Scottish Women’s Aid states 

that women currently have no confidence in the 
ability of interdicts to tackle domestic abuse. Does 
the Law Society believe that existing mechanisms 
for dealing with breach of interdict in domestic 
abuse cases are adequate? 

Lesley Dowdalls: The evidence suggests that 
they are not, because there is such a small take-
up rate in relation to breach of interdict. 

Bill Butler: I thought that you would say that. 

ASSIST argued that criminalising a breach of an 
interdict in domestic abuse cases would provide 
additional protection to victims of domestic abuse 
by taking the matter out of the hands of victims 
and placing it in the hands of the police. Basically, 
that is what section 3 provides for. What is the 
Law Society’s view of the proposals in section 3? 
Would they improve the situation? 

Lesley Dowdalls: Yes—as long as the criminal 
standard of proof, as opposed to the civil standard 
of proof, applied. That issue has been addressed 
in the Law Society’s submission. 

Bill Butler: Indeed. That leads nicely on to my 
next question. 

The Law Society has grave concerns about 
relaxing the standard of proof and corroboration, 
but we heard in evidence from Scottish Women’s 
Aid that there are already exceptions to the 
corroboration requirement, for example in relation 
to breaches of probation orders, restriction of 
liberty orders, community service orders, drug 
treatment and testing orders and supervised 
attendance orders. Does that counter-argument 
carry any weight with the Law Society? 

Lesley Dowdalls: I understand that response, 
but the difference in those cases is that it is not the 
victim but officers of court who carry the 
responsibility of reporting a breach. The orders 
that you mentioned tend to follow on from a court 
order. For example, if there is a breach of a 
community service order, a community service 
officer will report that breach. In effect, they are an 
extension of the court—I cannot remember the 
word that I am looking for. They are court officials 
whose role is to monitor compliance. 

In the situation under discussion, if the 
uncorroborated evidence of a victim were 
sufficient to establish that there had been a 
breach, we would be talking about a different role 
altogether, because it would not be performed by 
an officer of the court or someone whose role it 
was to monitor compliance with a particular court 
order. 

Bill Butler: It would be performed by 
someone— 

Lesley Dowdalls: It would be the victim—the 
person who obtained the order—who would 
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monitor compliance and who would provide the 
only evidence that was required to establish that 
the order had been breached. 

Bill Butler: So you would say that the argument 
of Scottish Women’s Aid is understandable but 
that, in the Law Society’s view, it does not bear 
scrutiny. 

Katie Hay: We discussed the issue earlier. Any 
decision to relax the rules of corroboration would 
be one for someone considerably above my pay 
grade or that of Lesley Dowdalls. I do not think 
that we would suggest relaxing the rules of 
corroboration. 

Bill Butler: It is a policy matter. I was simply 
asking for the Law Society’s view, which you have 
expressed. You have nothing further to add. 

Katie Hay: No. 

Bill Butler: Thank you very much. 

The Convener: There is a slight difference in 
emphasis between what you have said this 
morning and what was said in the submission, 
which I see is dated 13 September. It said that the 
society’s criminal law and family law committees 

“would request clarification on what standard of proof 
criminal liability would be imposed in such cases. In the 
committees’ view, any criminal liability without the criminal 
standard of proof together with corroboration cannot be 
accepted—no matter how superficially sympathetic a 
pursuer’s cause may be.” 

Katie Hay: Yes, that is our official line. 

The Convener: It is the official line. 

Katie Hay: Yes. I think that I said the same 
thing; it is just that I said it in a slightly less 
legalistic and definitive way. 

The Convener: That is fine. Your position on 
the matter is reasonably clear. 

Katie Hay: Without a doubt. 

The Convener: Your submission also 
mentioned the law of contempt of court, which 
carries a significant criminal penalty. Is that not 
adequate to deal with situations of the type that we 
are discussing? 

Lesley Dowdalls: It ought to be, but experience 
seems to be that it is not used very often. 
Contempt of court ought to be an appropriate 
remedy if there is a breach of a court order. 

The Convener: It seems that it could save 
people from having to go through quite a 
convoluted process and could bring about a much 
more immediate remedy for the pursuer. 

Lesley Dowdalls: Yes. We discussed earlier 
that, when a defender is brought before the court 
and the sheriff has to consider matters, if there are 
to be no criminal proceedings in situations in 

which the person can be kept in custody for two 
days, at that point contempt of court could be 
considered. I do not know why that does not 
happen. 

The Convener: The contempt that would be 
complained about would be the contempt of a 
judgment that was made by the sheriff who heard 
the original case. Since the law of contempt of 
court was changed, that sheriff cannot hear the 
case and has to remit the matter for consideration 
elsewhere. Could that be some of the thinking that 
has led to the situation? 

10:30 

Lesley Dowdalls: The legislation that allows for 
the two days was introduced before the review of 
contempt of court. In practice, it is unlikely that the 
sheriff whom somebody is brought before will 
necessarily be the sheriff who granted the original 
order in any event. That is not always the way in 
which it works. It could be a different sheriff who 
hears the case. 

The Convener: I hear what you say, but there 
has been a thread of evidence throughout the 
process that there is a particular difficulty in the 
north of Scotland, where there are jurisdictions in 
which there is only one sheriff. That could be an 
issue, could it not? 

Lesley Dowdalls: Yes, I can understand that it 
could be an issue in remote locations. 

The Convener: I am just trying to tease out the 
difficulties that could arise. 

Lesley Dowdalls: I do not know why contempt 
of court is not used more often in such 
proceedings. Contempt of court is entirely at the 
discretion of the sheriff who hears the 
circumstances. That is perhaps a matter that the 
Sheriffs Association could address. 

The Convener: We might pursue that in other 
directions. 

Nigel Don (North East Scotland) (SNP): Good 
morning, ladies. Is the current common-law 
definition of “domestic abuse” adequate? Do we 
need section 4? 

Lesley Dowdalls: The Law Society response 
makes it fairly clear that there are concerns about 
the definition in section 4. 

Nigel Don: I will turn the question round, then. 
There may be concerns about the definition in 
section 4, but can we start by considering whether 
the current definition in the common law is 
adequate? Are there problems with the common-
law definition that we need to address, hence we 
need to get section 4 right, or are there no 
problems, hence we do not need section 4? 
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Lesley Dowdalls: On a practical basis, as a 
practitioner applying the law, I do not think that 
there is necessarily a difficulty. People understand 
what is meant by “domestic abuse”. I wonder 
whether the intention of section 4 is to broaden the 
definition so that it covers more than is generally 
understood. In general, people understand what 
“domestic abuse” means and have a fairly clear 
understanding of whom it relates to. 

Nigel Don: I want to pick up on the issue of 
minorities. In some ethnic environments, there are 
extended families, different family structures and 
other ways of living. Our law is gradually catching 
up with that, although perhaps too slowly. Are 
there issues there that section 4 should address, 
or are those matters covered adequately by the 
common law? 

Lesley Dowdalls: It depends on whether there 
is an acceptance of what the common-law 
definition is. The dictionary definition of the word 
“domestic” is just that it relates to the running of a 
home or to family relations. That is broad enough 
to cover the kind of situations to which your 
question relates. It covers a broad enough family 
relationship. 

Nigel Don: You feel that the courts understand 
the nature of the extended family, perhaps 
involving the relationships of nephew and niece, 
and the circumstances in which the whole stratum 
constitutes a family, who may well be under one 
roof for some of the time but not all of it. However, 
that does not cause the law any complications, as 
you see it.  

Lesley Dowdalls: It might be an 
oversimplification to say that the issue does not 
cause any complications, but if there is a general 
acceptance of a definition of “domestic”, that 
should be broad enough to encompass the 
situations that you anticipate. Obviously, as 
happens with all statutory law, thereafter there 
comes case law in decisions about how the 
definition is to be dealt with. 

Katie Hay: The family law sub-committee has 
been involved in the development of the Forced 
Marriage etc (Protection and Jurisdiction) 
(Scotland) Bill and I know that cultural issues were 
given a great deal of consideration in the lead-up 
to the publication of that bill. If the Domestic Abuse 
(Scotland) Bill wants to deal with domestic abuse 
in a wider sense that encompasses different 
cultural situations, such situations may need to be 
given more consideration. I do not know whether 
that has been taken into account in the drafting of 
the bill. Such further consideration might be 
helpful. 

Nigel Don: That seems to suggest that you 
think that the definition in the bill might be too 
narrow. 

Katie Hay: I do not know whether it is too 
narrow. Having a broad definition that you can fit a 
lot into is a double-edged sword. All I am saying is 
that if you are going to have a broad definition, you 
at least want to be reassured that it has been 
tested for several types of situation. 

Nigel Don: A question that arises in relation to 
many cultures is whether domestic abuse should 
be defined widely enough to cover the intrusive 
behaviour of—dare I say it—mothers-in-law and 
folk who might be living under the same roof. 
Domesticity has an element of being under the 
same roof—roughly anyway. Is the definition 
before us wide enough to cover that? I fear that it 
is not. Does the common law provide us with a 
way forward or do we need to widen section 4? I 
guess that that is the question that is exercising 
the committee. 

Lesley Dowdalls: Is your concern about the 
definition of “abuse” or about the definition of 
“domestic”? 

Nigel Don: It is about the adjective “domestic”, 
rather than about “abuse”, but I take the point that 
that might cover different issues. 

Lesley Dowdalls: Yes, because “abuse” is 
given quite a specific definition, which seems to 
cover most types of conduct that would give rise to 
a need for intervention. 

Nigel Don: I think that the issue is the definition 
of “domestic”. 

Lesley Dowdalls: The “Oxford English 
Dictionary” definition of “domestic” seems to cover 
family in the wider sense. I suppose that definition 
would be required as case law developed, which is 
always a difficulty. If the definition of “domestic” is 
in terms of family relations and the running of a 
family home, that might be sufficient. 

Nigel Don: Am I entitled to draw the conclusion 
that you are suggesting that we retain the 
definition of “abuse” as a very long string but take 
away the definition of the relationships and 
“domestic” and allow the common law to work that 
through? Is that where we have got to? 

Lesley Dowdalls: On a practical basis, that 
would be my approach. I think that it would be a 
better approach. 

Katie Hay: We discussed the fact that, although 
the bill has only five sections, when we start 
scratching the surface, more and more issues 
seem to arise. One of the concerns is that, 
although previous witnesses said that they did not 
want a definition to be in the bill, if you are going to 
provide legal aid for domestic abuse, you will have 
to limit the definition somehow. If you have an 
unlimited statutory definition, that could give rise to 
difficulties in that sense. 
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The Convener: There seems to be an absence 
of case law in relation to these definitions. I 
remarked to Mr Butler that the most abused word 
in the English language is in fact “abuse”, which 
can range from fairly mild verbals to quite serious 
physical and sexual violence at the extreme end of 
the scale. We do not have a legal definition of 
“abuse”. “Domestic” can be taken to refer to the 
narrow confines of what happens in a private 
dwelling-house or to the wider circle including a 
situation where, for example, a woman who has 
been in a relationship with a man is subjected to 
pressure well away from the family home. We do 
not have any tight legal definitions, do we? 

Lesley Dowdalls: Not of “domestic”, no. 

Katie Hay: The family law sub-committee has 
also been looking at the Children’s Hearings 
(Scotland) Bill, which is being considered by the 
Education, Lifelong Learning and Culture 
Committee. That bill proposes that domestic 
abuse should be one of the grounds for referral, 
but we have suggested that it should not be a 
stand-alone ground as we are concerned that, 
because of the lack of statutory definition, it might 
detract from the child’s position at the centre of 
proceedings. It might give rise to a difficulty of 
interpretation, so we have suggested that it should 
be moved to something to do with parental— 

Lesley Dowdalls: Lack of parental care. 

Katie Hay: Exactly. That would give more of a 
context and help to remove some of the 
interpretational difficulties. 

The Convener: It perhaps makes our task more 
difficult that there has not been any case law on 
the matter. That is unfortunate, but we have to 
proceed as accords. 

I ask the member in charge of the bill, Rhoda 
Grant, who has sat here patiently all morning, 
whether she has any questions that she would like 
to pursue with the witnesses. 

Rhoda Grant (Highlands and Islands) (Lab): I 
will ask a couple of questions, if that is okay. 

Earlier in the evidence, the witnesses talked 
about bail orders and the conditions attached to 
them as being quite robust protection, and they 
said that some people might not have taken out 
interdicts with powers of arrest because there 
were bail orders in place. Can bail orders and 
interdicts run in conjunction with each other? 

Lesley Dowdalls: Yes. However, if there is a 
requirement to satisfy the necessary test, I 
suppose the Scottish Legal Aid Board would be 
entitled to say, “If this person is subject to a bail 
order at present, you don’t need an interdict.” 

Rhoda Grant: But if somebody pleads guilty, 
bail orders tend to fall at that point. 

Lesley Dowdalls: Yes, unless sentence is 
deferred to a later date. That is the difficulty that 
we come to in the end when the case is dealt with 
and finally disposed of. 

Rhoda Grant: Okay. Moving on, I am giving a 
great deal of thought to actions with multiple 
craves, because it seems unfair that those who 
want to deal with other things are not offered the 
same protection under the bill. I have spoken to 
some folk in the legal profession who believe that 
it would be possible to negotiate a block fee when 
the work to deal with the interdict is part of an 
action with multiple craves. The block fee would 
be agreed by the Scottish Legal Aid Board and 
your negotiating panel. 

Other people have said that it would be 
necessary to go through a legal accountant who 
can account for the part of the process that is to 
do with the interdict and the parts that are not, but 
that seems very complicated. It has been 
suggested to me that the simplest method is to 
have a block fee for that part. Do you regard that 
as satisfactory or do you see problems with the 
idea? 

Lesley Dowdalls: I can see why it has been 
suggested as a way forward, but I see problems 
with it. If an action is raised and there are a 
number of interim craves that require to be 
resolved—not just protection from abuse, but 
contact, residence or other interim matters—they 
will all be dealt with at one hearing. It would be 
really difficult to separate out what was covered by 
the block fee and what was not. 

Rhoda Grant:  But what if the block fee were a 
finite amount and did not require to be separated 
out? I do not envisage a legal accountant going 
through and separating it out, as that seems 
hugely complicated and probably costly. It could 
be agreed that a block fee—the figure that has 
been put to me is £500—would cover part of an 
action. 

Lesley Dowdalls: There are two issues with 
that. One is that a block fee of £500 would be 
exceptional because nothing else attracts a block 
fee of anything like that amount of money. The 
other is that, when someone submitted an account 
for the other matters, the Legal Aid Board would 
be able to say, “You were there for the hearings in 
relation to the interim interdict or whatever other 
protective measure and you were already paid for 
that under a block fee, so we are not paying you 
for the additional matters that need to be done.” 
The hearings would all take place 
contemporaneously so, if there were issues to do 
with children or other interim matters, they would 
all be dealt with at the same time. 
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Rhoda Grant: That would be the case only 
when someone already qualified for legal aid. If 
they did not qualify for legal aid, they would not be 
claiming. 

Lesley Dowdalls: I would anticipate that, if 
someone did not qualify for legal aid, they would 
not raise all the proceedings as one action. If they 
were entitled to legal aid without means testing in 
relation to the protective measures, that would 
probably be a stand-alone action and they would 
need to consider their funding position if they 
wanted to raise any other proceedings. 

Rhoda Grant: Sorry, I know that my questions 
are coming out of the blue, so you have not 
prepared for them. If someone was granted legal 
aid, there would be no problem with that, because 
not only would their interdict be covered but so 
would all their other actions and they would go on 
as normal. 

Lesley Dowdalls: The situation would be the 
same as it is now. 

Rhoda Grant: The only people who are really 
affected are those taking out multiple craves who 
are not covered by legal aid, because they would 
be looking for the protection that is covered by 
legal aid in the bill but would not be entitled to any 
further legal aid for the other things that they seek. 
The anomaly in the system relates to the people 
who fall through the safety net that I am trying to 
create or who are forced to take out a separate 
action for protection that does not run alongside 
their other craves, which might not be helpful 
either. In a way, the Legal Aid Board could not 
say, “We have already given you legal aid for this,” 
because it would not have and those people would 
be getting legal aid only for that part of the 
process. In that case, would a block fee be 
appropriate? 

When I suggest a fee of £500, lawyers laugh at 
me and say, “I have never heard of such a high 
block fee,” while the Legal Aid Board says, “But it 
has to be much more expensive than that.” There 
is obviously an issue there that needs to be teased 
out but, to use another figure as an example, if the 
block fee were even £200, that could be claimed 
and the rest would be paid for by the pursuer. 

Lesley Dowdalls: Yes, I can see how that 
would operate, but it completely contradicts the 
basic principle for the receipt of legal aid, which is 
that the recipient has no other means of financing 
their court action. From the Legal Aid Board’s 
perspective, what is proposed would represent a 
sea change in its approach, because it is currently 
not possible for someone to receive funding for 
part of an action and to privately fund the rest of it. 
It is all or nothing: either someone is privately 
funded or they are legal aided. 

Rhoda Grant: But there is nothing legally 
preventing what I propose from happening. 

Lesley Dowdalls: There is currently no 
provision for that to happen. Currently, either 
someone is legal aided or they are not. Obviously, 
your proposal would completely change the 
system. It is a matter for the Legal Aid Board to 
comment on, but it would completely change the 
basis on which legal aid is provided and it could 
give rise to other interests saying, “Hang on a 
second. Why is this more important than other 
aspects of family law or other types of action?” 

The Convener: As there are no further 
questions, I thank you both very much for your 
attendance this morning. Your evidence has been 
very useful and is much appreciated. 

10:48 

Meeting suspended. 

11:02 

On resuming— 

The Convener: I apologise for the slight hold-
up, but I have explained to the witnesses the 
reason why we had to suspend for longer than we 
normally would. The next panel is Assistant Chief 
Constable Iain Livingstone, of Lothian and Borders 
Police, who is representing the Association of 
Chief Police Officers in Scotland; Christopher 
Macintosh, principal depute of the policy division 
of the Crown Office and Procurator Fiscal Service; 
and Anne Marie Hicks, deputy divisional fiscal for 
the east division, Glasgow, of the COPFS. Mr 
Livingstone has been here before. I welcome Ms 
Hicks and Mr Macintosh. We will move straight to 
questioning. 

Dave Thompson (Highlands and Islands) 
(SNP): The aims of the bill are to increase access 
to justice and to allow police and prosecutors to 
provide a more robust response to breach of civil 
protection orders. How effective are the existing 
mechanisms for dealing with domestic abuse? In 
more general terms, will the bill increase access to 
justice for victims of domestic abuse? 

Assistant Chief Constable Iain Livingstone 
(Association of Chief Police Officers in 
Scotland): We support the bill’s purpose of putting 
some compliance measures behind the civil 
process, in terms of powers of arrest and creating 
a specific offence. The recently introduced Forced 
Marriage etc (Protection and Jurisdiction) 
(Scotland) Bill has a similar intention in that the 
Scottish Parliament is seeking to create an offence 
with a power of arrest, to give that level of 
compliance as a statement of intent. 
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The bill will assist not only by allowing a power 
of arrest to be attached to an interdict for 
harassment, but by introducing an automatic 
power of arrest when such an interdict is 
breached. At the moment, when a power of arrest 
attaches, unless there is an assault, a breach of 
the peace or some other stand-alone criminal 
offence, we simply report the matter to the Crown 
to be considered in the context of the protection of 
the victim from harm. In general, the bill’s direction 
is consistent with other recent statutory provisions 
in introducing an automatic power of arrest, rather 
than a secondary process, when there is a breach 
of civil order. That will increase compliance as well 
as clarity for operational police officers on the 
ground. 

Christopher Macintosh (Crown Office and 
Procurator Fiscal Service): Although policy is 
really a matter for others, the criminalisation of 
breach of interdict would not provide the Crown 
Office and Procurator Fiscal Service with any 
difficulty. From my experience as an operational 
prosecutor, I can see that that would increase 
access to justice for victims of domestic abuse. 

Anne Marie Hicks (Crown Office and 
Procurator Fiscal Service): I currently head up 
the domestic abuse unit in the Glasgow procurator 
fiscals’ office. The situation can be problematic 
when there is not sufficient evidence for a 
separate criminal offence. A robust approach is 
taken by the police and by us so that, when there 
is evidence of a breach of the peace, an assault or 
some other offence, we have well-established 
ways of dealing with that—we can prosecute and it 
is generally fine. The difficulty arises when there is 
a civil interdict. 

If the police are called and someone is arrested 
but there is not enough evidence of another 
offence such as a breach of the peace or an 
assault, all that we, as prosecutors, can do under 
the current law is present a petition to the court 
and potentially have the person remanded for two 
days. They will be remanded only if the sheriff is 
satisfied that there would be a substantial risk of 
further abuse and, generally, only if a solicitor 
turns up to indicate that there will be breach of 
interdict proceedings to follow. The longest that 
someone can be remanded for is two days; 
thereafter, they are out and there is no protection. 
The civil breach-of-interdict proceedings, which 
can be lengthy, must then follow. 

The benefit of making breach of interdict a 
criminal offence would be that we would be able to 
bring the person before the court for something 
that was not an offence, such as breach of the 
peace, but that might be circumstances such as 
their going to a place where they should not be. 
The interdict might prevent them from approaching 
the victim at their home address or their place of 

work, and the person could be arrested for 
breaching that interdict even if they had not gone 
as far as committing a breach of the peace or an 
assault. We could prosecute them for breaching 
the interdict and ask for protective bail conditions 
at the same time, which would give the victim an 
additional protection during the process. 

Dave Thompson: Thank you for that. There 
seems to be general agreement that the bill would 
improve the current situation. 

Let us move on to the issue of harassment. The 
bill wants to add a new section to the Protection 
from Harassment Act 1997, which would remove 
the requirement to show a course of conduct in 
relation to a non-harassment order. What do you 
feel about that? Is one incident on its own 
sufficient to constitute harassment, or would there 
need to be other evidence to bolster that? What is 
your general view about that proposed change in 
the law in relation to harassment? 

Anne Marie Hicks: That is a civil issue, so that 
side of it would not affect us. However, it is 
mirrored with the changes to the criminal non-
harassment provisions in the Criminal Justice and 
Licensing (Scotland) Act 2010, which remove the 
requirement to show a course of conduct and 
allow for there to be one incident.  

In the current criminal law, the issue of having to 
show a course of conduct to get a criminal non-
harassment order has been problematic at times. 
It is absolutely right that we have set up our 
systems in such a way that, as soon as there is an 
incident, someone is arrested and brought before 
the court. We do not often have time to wait for 
several incidents to build up. You could find 
people before the court with only one incident if 
there is a history and if the nature of the incident is 
such that it is likely that there will be further 
incidents. 

I can see a benefit in reducing the requirement 
to show a course of conduct. Obviously, any 
sheriff would have to be satisfied that the incident 
amounted to harassment and that it was 
appropriate to grant such an order, but it would 
allow them to consider the full circumstances.  

Dave Thompson: Would the incident have to 
be serious before it was acceptable, and does the 
bill specify how serious the incident would have to 
be? How would an incident be judged to constitute 
harassment?  

Christopher Macintosh: Normal standards of 
civil evidence would presumably apply, in which 
the judge has to make a decision according to the 
rules about whether the barrier has been reached. 
It is important to realise that we are talking about 
just giving someone a protective order. We do not 
require corroboration of an incident to give 
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somebody a protective order. The breach of that 
order would of course require corroboration.  

Assistant Chief Constable Livingstone: In 
general terms, the police service supports 
anything that aids victims of domestic abuse. 
Experience tells us that the reporting of domestic 
abuse may be delayed. There may have been 
incidents and suffering prior to an incident being 
reported to us or to other agencies. As was 
indicated earlier, the circumstances of each case 
would still need to be established in front of a 
sheriff. We would not support the continuation of 
the need for a course of conduct. An order could 
be granted on a single incident because our 
experience shows that, often, victims have 
suffered before coming forward.  

Dave Thompson: That is interesting. As you 
say, it is likely that there has been a build-up 
before someone decides to call the police. They 
may have evidence of previous conduct and 
witnesses to testify to it. In practical terms, 
although it is the first reported incident, it might be 
easy to show that there had been a course of 
conduct. Is that a fair presumption? 

Assistant Chief Constable Livingstone: It is 
fair to say that it is likely that there would have 
been a build-up to the incident, but it is not 
necessarily fair to say that it would therefore be 
easier to prove it. As Christopher Macintosh said, 
we are talking about a single witness in a civil 
process. If the order, once granted, was breached, 
that is where the police would come in. 

This is another tool, like the stalking legislation 
and the revision of section 38 of the Criminal 
Justice and Licensing (Scotland) Act 2010. 
Whatever the issues are, if the bill is enacted this 
enhancement of the civil process will make victims 
better protected in Scotland than they were two 
years ago.  

Nigel Don: I come back to something that Ms 
Hicks said about an application to get someone 
locked up for two days. I know what the two days 
means, but if the first day happened to be a 
Friday, would the person be out on the Sunday, 
before there was any possibility of getting back in 
court on the Monday, or do weekend rules apply? 

Anne Marie Hicks: I understand that Saturdays 
and Sundays are excluded from that. The person 
would be brought to court the next lawful day, and 
the two days would be two working days from that 
day. If they appeared in court on a Friday, they 
would be kept in until the Tuesday.  

The Convener: Saturday and Sunday are 
known as dies non. I have been through that 
particular process before.  

Stewart Maxwell (West of Scotland) (SNP): 
Section 2 would remove the financial eligibility test 

for civil legal aid in cases involving domestic 
abuse. In other words, there would be no means 
test and civil legal aid would be given regardless 
of the person’s disposable income. What is the 
panel’s view on the provision? 

Christopher Macintosh: The Crown Office 
does not have a view on that. It is a policy matter, 
on which we would not offer an opinion. 

Stewart Maxwell: Do the police say the same 
thing? 

Assistant Chief Constable Livingstone: I 
spoke with colleagues and other chiefs before the 
meeting. We are keen that there should be as 
much opportunity as possible to access the law, 
but how that is delivered, in relation to the 
intricacies of civil and criminal legal aid, is 
probably outwith the police’s remit. 

11:15 

Stewart Maxwell: I have two other questions on 
the same area, but the witnesses might not feel 
able to comment. First, do you have a view on the 
overall cost to the legal aid budget of enacting the 
provision and whether that would represent a good 
use of available resources in the current economic 
climate? Secondly, if the legal aid budget were to 
be opened up and income disregarded in relation 
to the offence that we are considering, would 
people clamour for the same approach to be taken 
in relation to other, equivalent offences? 

The Convener: If the witnesses have no 
opinion, feel free to say so, but we require an 
answer of some sort. 

Assistant Chief Constable Livingstone: 
There is a limited budget and there are many 
genuine and vulnerable individuals who require 
access to civil and criminal legal assistance—
earlier the committee talked about honour-based 
violence and other matters. If there is to be a 
limited fund of money, as is clearly the case with 
the legal aid budget, there must be a level of 
consistency, because the suggestion that some 
victims are more worthy than others would put 
people in an invidious position. Such an approach 
would be difficult to pursue in the police’s daily 
interaction with communities. 

Anne Marie Hicks: I do not have figures on the 
number of civil interdict applications that are 
made, so I have no idea what the volume of 
applications would be or what costs would be 
involved for the Scottish Legal Aid Board. I am a 
huge supporter of anything that will enable victims 
of domestic abuse to get protection but, like Mr 
Livingstone, I am conscious that there are 
probably equally deserving causes. It is for the 
committee to determine what is appropriate. 
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Stewart Maxwell: On a connected but separate 
issue, SLAB and ASSIST said in evidence that 
there are non-financial barriers to access to justice 
in domestic abuse cases, such as the shortage of 
solicitors who are prepared to act and lack of 
probable cause. To what extent do such barriers, 
as opposed to the financial aspect, cause 
difficulties in taking cases forward? 

Anne Marie Hicks: I do not know how many 
solicitors in Glasgow, for instance, do civil legal aid 
work. There is anecdotal evidence that a number 
of years ago some solicitors refrained from taking 
on such work and restricted their practice to 
criminal work, but I cannot say how many have 
done so or how difficult it is for people to engage a 
solicitor. 

Stewart Maxwell: Have you no knowledge or 
experience of difficulties in bringing forward 
domestic abuse cases because of the non-
financial barriers that SLAB and ASSIST 
identified? 

Anne Marie Hicks: No. In criminal matters, with 
which we deal, there is no difficulty, because 
people get criminal legal aid and the rules are 
different. There is no barrier to an accused person 
engaging a solicitor on the criminal side. The civil 
side is different, but I do not have a feel for that. 

Stewart Maxwell: Mr Livingstone, what is your 
experience? 

Assistant Chief Constable Livingstone: In the 
past five, 10 or 20 years, there has been a 
significant change, in both society and the police 
service, in our attitudes to domestic abuse. There 
have been a number of cultural barriers. We were 
conscious of how victims were treated in the 
criminal justice process, in which the accused 
person often has legal representation. In the past, 
there was not the right level of support in the 
criminal process from the voluntary sector, the 
police and the fiscal service. In recent years, we 
have made an absolute commitment to remove 
from the criminal process barriers arising from lack 
of support or the formality of the process, to get 
some equality of arms. 

I recognise the issue, but I am not in a position 
to comment on the availability of civil advice. In the 
criminal process, traditionally victims and 
witnesses did not have the right level of support, 
but in recent years we have made significant 
progress both on a statutory basis and in practice. 

The Convener: We turn to section 3, on the 
breach of an interdict with power of arrest. 

Bill Butler: You know that section 3 of the bill 
makes it a criminal offence to breach an interdict 
with power of arrest in domestic abuse cases. 
What is your view of existing measures, such as 
those relating to contempt of court? Are they 

adequate to deal with breach of interdict in 
domestic abuse cases? 

Assistant Chief Constable Livingstone: 
Probably not, for the sake of clarity and given the 
complexity with which the Crown is faced when 
arresting people. We support the creation of a 
criminal offence in situations where an interdict is 
breached. We have a power of arrest, but the 
position would be much clearer to operational 
officers and the wider public if they knew that 
breach of interdict constituted an offence. 
Although there is good work in practice and the 
issue is mostly a challenge for the Crown, I 
support the introduction of the provision, which 
makes it clear that breach of interdict is an offence 
for which people can be arrested. 

Bill Butler: That is a clear answer. 

Christopher Macintosh: The existing 
provisions are slightly anomalous. Normally, the 
procedure is for a prosecutor to put an accused 
person into court. The procedure for breach of 
interdict is slightly different. We put a petition 
before the court and must contact the pursuer’s 
solicitor beforehand. In my experience, few cases 
end with a positive decision that someone should 
be kept in custody to enable breach proceedings 
to be carried out. 

Bill Butler: You are saying that, in practice, 
they are useless. 

Christopher Macintosh: I am not saying that 
they are useless—it is not for me to say that. 
However, in my experience, take-up of such 
proceedings is limited. 

Bill Butler: So they are of limited use. 

Christopher Macintosh: I am normally the 
person who is accused of putting words into 
people’s mouths. Yes, they are of limited use. 

Bill Butler: I try my best. 

Anne Marie Hicks: I agree with Christopher 
Macintosh. If we cannot prove a criminal offence 
for some other circumstances, the powers are 
limited. A person can be remanded for two days, 
at most. By its nature, civil procedure is 
cumbersome. 

If we were talking about a criminal offence under 
summary justice, someone would be arrested, go 
before the court and dates would be fixed with bail 
conditions or remand in custody. If they were 
convicted, they would have something on their 
criminal record. That would affect what happens to 
them later. 

Bill Butler: So your view is that this aspect of 
the bill relates in a much more realistic way to 
what actually happens in the real world. 
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Anne Marie Hicks: I suppose it would give the 
interdict some teeth. There is an interdict and the 
power of arrest—it is a serious matter. Someone 
can be arrested by the police and brought before 
the court.  

At times, the current process can seem a bit 
toothless. People think that the most that happens 
is that someone is remanded or even liberated by 
the sheriff. If they are remanded, it is only for two 
days. Some other procedure then takes over. The 
proposal would give the process a bit more bite. 

Bill Butler: You have just taken the next 
question out of my mouth. Obviously, you agree 
with Scottish Women’s Aid that this is  

“a toothless and ineffectual remedy”.  

You have already said it; you do not have to say it 
again. 

Anne Marie Hicks: Whether or not it is entirely 
toothless or ineffectual, it could be made more 
effective. Certainly, criminalising the offence could 
improve things. 

Bill Butler: I gave you the opportunity to be 
more lawerly. 

Anne Marie Hicks: I always take that 
opportunity. 

Bill Butler: Perhaps I should not have asked 
the question. 

The Law Society of Scotland has real concerns 
about the standard of proof and corroboration in 
respect of criminal offences under section 3 of the 
bill. Does the Crown Office have a view on that? 

Christopher Macintosh: Again, whether rules 
of corroboration were required would be a policy 
decision for others. I have heard the arguments 
that have been put forth previously, such as the 
argument about having someone akin to a court 
official in a single piece of evidence offences, but 
there is also the argument—it is in the same 
direction—that when we are talking about 
breaches of these orders, we are talking about 
people who have already been convicted of a 
criminal offence on corroborated evidence. If the 
proposal is to be seriously considered, we are 
talking about convicting someone of a criminal 
offence on one piece of evidence. These are two 
entirely different matters. 

Bill Butler: So you would have concerns. 

Christopher Macintosh: I think that we would 
have concerns. 

Bill Butler: Do you agree with that, Miss Hicks? 

Anne Marie Hicks: Yes, I do.  

There is another issue that we always bear in 
mind as prosecutors. Other acrimonious disputes 
can often be going on in the background, including 

those that involve contact with children. If we 
receive a report that someone is allegedly 
breaching their bail conditions, the matter can be 
put before the court for a bail review. If no proof is 
available, it can be put on the basis of one source 
of evidence. One party may be using bail 
conditions to try to stop the other party having 
contact with the children. In terms of prosecuting 
criminal offences, corroboration is a safeguard. It 
is an important safeguard in this respect. 

Bill Butler: So we should have that safeguard. 

Anne Marie Hicks: Yes. 

Bill Butler: Do you have anything to say on the 
matter, Mr Livingstone? 

Assistant Chief Constable Livingstone: We 
would not have any objection to including a 
requirement for corroboration in terms of the 
creation of the offence. Clearly, our duty is to find 
the corroboration. In terms of the law and our 
practice, we know that a more flexible and open 
approach is needed. Corroboration can be found 
by way of general circumstances, demeanour of 
the victim and so forth. If the consensus is that 
corroboration is a necessary safeguard, we will 
have no difficulty in working within that. 
Corroboration is a principle of Scots law. 

Bill Butler: I am grateful, Mr Livingstone. I 
should have asked the question of you earlier. 

Does the panel have anything to say about the 
resource implications of enforcing the provision? I 
seek both police and Crown Office points of view. 

Christopher Macintosh: We already get these 
cases. At the moment, we put them into court on 
petition. There are no resource implications for the 
Crown Office in terms of the bill as drafted. 

Bill Butler: I was hoping that you would say 
that. Thank you, Mr Macintosh. 

Assistant Chief Constable Livingstone: You 
might find it rare that police officers are not 
demanding more resources for new legislation— 

The Convener: Not rare, Mr Livingstone, 
unique. 

Assistant Chief Constable Livingstone: I had 
a discussion with colleagues before I came here 
today—we are all discussing the current 
situation—and our view was that we are already 
arresting people and seeking compliance. 
Domestic abuse is a primary, key priority for all 
operational police officers in Scotland. Therefore, 
creating a criminal offence just provides clarity. 

When somebody is arrested by the police, there 
is a public perception that that is for a criminal 
offence. For the police, there is an intuitive 
practicality about creating a criminal offence. 
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There is no significant resource implication and it 
provides clarity. 

11:30 

Bill Butler: I am obliged. 

Robert Brown: I want to pursue two further 
aspects. On corroboration, am I right in thinking 
that the vast bulk of, if not all, the breaches of 
interdict would be breaches of interim interdict 
granted on allegation, rather than after a proof in 
the court? 

Anne Marie Hicks: It varies. I have certainly 
seen breaches of full interdict, but a lot would be 
breaches of interim interdict. 

Robert Brown: The full interdict—at least after 
a proof—would be a number of months down the 
line, so would not a breach of full interdict be 
relatively unusual? 

Anne Marie Hicks: That is not necessarily so, 
because some incidents can go on for a long time 
after. We receive both types of case. 

Robert Brown: Nevertheless, would the bulk of 
what you would proceed on be breaches of interim 
interdicts? 

Anne Marie Hicks: I do not know, to be honest. 
I would need to look through the cases: I have 
seen both types. Quite a large proportion would be 
breaches of interim interdict, but I do not know 
whether it would be the bulk of them. 

Robert Brown: On the two days’ imprisonment 
and prosecution, imprisoning the defender for two 
days has the advantage of getting them out of the 
house and therefore provides a minor breathing 
space. However, as you rightly said, there is the 
question of what happens thereafter, the lack of 
bail conditions and so forth. Would that make a 
difference to prosecution practice? It seems to me 
that if you are arresting people and following the 
two-day arrangement, you would not necessarily 
do it in every case, but in cases in which you felt 
that there had been a substantial breach of the 
interdict. The power of arrest is a power, not a 
duty, is it not? Does Assistant Chief Constable 
Livingstone think that, if section 3 of the bill were 
passed, there would be a difference between the 
prosecution’s approach in relation to the number 
of cases that are dealt with under the current two-
day arrangement and its approach to those that 
would be dealt with under the new arrangements 
for breach of the order? 

Assistant Chief Constable Livingstone: 
Robert Brown’s point that the power of arrest is a 
power rather than a duty is right. However, in 
practice, over the years since the current 
legislation came into place, arrests have de facto 
become mandatory if there is sufficient suspicion. 

Universally across the country, the individual who 
was in breach of an interdict would be remanded 
in custody for presentation in court the next 
morning. Thereafter, the complexity of the civil 
process coming up against the criminal process is 
a matter for the Crown. In truth, although there is 
only a power of arrest, if there is sufficient 
suspicion, the police would always utilise that 
power and bring the individual before the court. 
Our position is that the creation of a criminal 
offence would provide clarity and probably makes 
the Crown’s position easier in that the behaviour 
would fall under the criminal procedure, as 
opposed to its falling into the quite complex mix 
with which my colleagues have to deal. 

Robert Brown: I think that I am right in saying 
that you operate under either the Lord Advocate’s 
guidelines or internal police arrangements to do 
what you have described, because of the 
enhancement of the domestic abuse provisions, 
which you talked about before. 

Assistant Chief Constable Livingstone: 
Absolutely. The joint Crown Office and ACPOS 
protocol drives all our business. It has definitely 
come from the leadership of the Crown Office, and 
all the police service is united behind it. What 
happens after we have arrested an individual and 
they have come to court is more complex than I 
have been aware of. 

Robert Brown: We are dealing with 
circumstances in which you would not be justified 
in charging someone with breach of the peace, 
assault or something else. There is no criminal 
offence—just the breach of the order. Will you 
elaborate on the sorts of circumstance in which 
the approach has been helpful? It would be useful 
for the committee to get a flavour of that. 

Assistant Chief Constable Livingstone: The 
arrangement helps in dealing with an individual’s 
presence. The person might be entirely compliant 
and perfectly polite. There might be no evidence of 
disturbance or assault and no witnesses, and the 
complainer might be semi-reluctant or reluctant. 
However, because the court order exists and has 
specific terms, we enforce the interdict and report 
the matter to the Crown Office. 

As colleagues have said, if suspicion is 
sufficient for a stand-alone criminal offence or 
offences, officers are encouraged to investigate 
that and not simply to arrest the person under the 
interdict. If a collateral criminal offence is 
committed at the same time, it is vital that we 
investigate and report that. 

Robert Brown: At the moment, the Crown does 
not decide on the two-day arrangement. If the bill 
were passed, you would have to decide whether to 
prosecute when you received a report. Do you 
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anticipate any difficulties or changes in practice or 
numbers as a result? 

Christopher Macintosh: I do not anticipate 
difficulties. When the police make a report to the 
procurator fiscal, he examines it in the normal way 
to identify a criminal offence. Only when he 
decides not to take criminal proceedings does the 
legislation operate. If the fiscal does not take 
criminal proceedings, the legislation imposes on 
him a duty to put the accused before the court on 
a petition: he has no discretion on that. 

If we were to criminalise breaches of interdict—
and if we assume that no further obligations are 
put on the Crown and that its discretion is not 
fettered in any way—the Crown would consider 
such cases in the same way that it considers 
every other case; it would consider, based on the 
facts and circumstances of the case, whether 
prosecution was appropriate in the public interest. 

Robert Brown: Following the police line, your 
approach would be to prosecute if the evidence 
were sufficient from your technical point of view to 
justify that. 

Christopher Macintosh: Yes. That would be 
the preferred course of action. 

Nigel Don: Good morning—it is still morning. As 
with the previous panel, I will ask about the 
definition of domestic abuse in section 4. Do we 
need that section or is the current common-law 
definition of domestic abuse adequate? 

Christopher Macintosh: I understand that 
there is no common-law definition, although we 
certainly have definitions with which we work. The 
Crown Office and Procurator Fiscal Service and 
ACPOS protocol on domestic abuse contains a 
definition that is based on the Scottish 
Government’s definition of domestic abuse, which 
is clearly understood and well worked with. 

Do we need a definition? That depends on 
whether section 3 comes into effect. If breaches of 
interdicts that deal with domestic abuse were 
criminalised, we would have to know what was 
meant by “domestic abuse”. That could not be left 
to the softer understanding of its meaning and 
would have to be defined. The matter could be 
dealt with in other ways, without a definition, but 
we must have some way of understanding what 
exactly is being criminalised. 

Nigel Don: Can I challenge that? My doing so is 
a risky business when I am dealing with someone 
who is as experienced as you are. If a court issues 
an interdict for a breach, surely the court would 
have defined that breach, so it does not matter 
what it is, as long as the court is happy to provide 
that. If your concern is with the breach of the 
interdict, is not the interdict’s substance 
presumed? 

Christopher Macintosh: If the interlocutor 
contains the term “domestic abuse”, that is fine, 
but often, it does not contain that phrase. 

Nigel Don: So, it is beholden on the court to 
ensure that it produces a valid interdict with which 
you can work. 

Christopher Macintosh: I am not saying that 
such interdicts are not valid, but if we are 
considering criminalising breaches of certain 
interdicts, we need to be clear about how we 
define them. What interdicts are we talking about? 
If we are talking only about interdicts in domestic 
abuse cases, we must define what domestic 
abuse is and we must have some way of telling 
from the interdict that it is a domestic abuse 
interdict. 

Nigel Don: So, if we do not have a section that 
defines domestic abuse, the only solution would 
be for the bill to refer to domestic abuse and for 
the court to say in every relevant interdict that the 
issue is domestic abuse. In other words, domestic 
abuse would be mentioned in both places, so you 
could prosecute for breach of the interdict without 
having to define it because the court would have 
done that. 

Christopher Macintosh: Yes. If the bill makes 
it clear in another section what domestic abuse 
means then, if the court defines what is in the 
interdict, that should settle the matter. I am not 
sure that I made myself entirely clear. 

Nigel Don: I will try to get to the bottom of the 
matter. If I have read you right, you still believe 
that we need to define domestic abuse. I am still 
toying with the idea that, as long as the statute is 
about domestic abuse, if the court considered 
what it believed to be domestic abuse and 
produced an interdict that referred to domestic 
abuse alone, you would not have a problem with 
defining it in dealing with a breach of the interdict 
because the court would have dealt with the 
definition and you would not have to. 

Christopher Macintosh: If the statute uses the 
term “domestic abuse”, it must define what that 
means because words mean different things in 
different statutes. If the statute said—I cannot 
imagine that it would—“A domestic abuse interdict 
shall be certified as domestic abuse by the sheriff,” 
that would be fine because, if a sheriff certified an 
interdict as a domestic abuse interdict, we would 
know that it fitted in with the statute. There must 
be some link-up within the statute so that it is 
clearly understood what interdicts we are talking 
about. 

Nigel Don: Okay. I think that I have grasped 
your concern. 

Does Assistant Chief Constable Livingstone 
have another perspective on that question? Do the 
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police have operational difficulties in defining 
domestic abuse? 

Assistant Chief Constable Livingstone: We 
do not. The definition in the bill is probably broader 
than the one that we would use because it brings 
in parental abuse and other matters that we would 
deal with as child protection issues. A system in 
which there were multiple definitions of domestic 
abuse, as at the moment, and in which the bill’s 
was the only statutory definition, might cause 
some confusion. Rather than say simply that a 
case relates to domestic abuse, the alternative 
would be to attach the power of arrest to all 
interdicts under the Protection from Abuse 
(Scotland) Act 2001. That would obviate the need 
for the definition because, as you said, if the 
courts granted an interdict, we would just need to 
enforce it. 

Nigel Don: Okay. That makes it slightly more 
complicated than we perhaps thought. 

How wide should the protection be? I think that 
the witnesses were all here for the earlier 
discussion about the wider family relationships in 
some ethnic communities and the wide range of 
folk who are sometimes under the same roof or 
very close to one another. Does the law cover 
such domestic relationships at the moment? 

Anne Marie Hicks: We would still prosecute 
someone for an assault on a child or grandparent; 
we would still take the matter seriously. When we 
prosecute someone for a domestic abuse offence, 
the offence is not domestic abuse but assault or 
breach of the peace. We may have an aggravation 
that attaches to their criminal record and says that 
it is a domestic abuse case, but we do not have a 
specific offence of domestic abuse. We operate 
that between ourselves, the police and the courts 
through our definition of domestic abuse, which is 
generally that it involves partners or former 
partners.  

I do not think that that aspect of definition would 
make any difference to how the police would treat 
an incident—they would still investigate it as they 
do at the moment—or how we would treat it.  

Assistant Chief Constable Livingstone: That 
reflects one of the difficulties that we have when 
we talk about matters such as detection rates for 
domestic abuse. The situation is exactly as Anne 
Marie says it is. We record on the basis of the 
primary offence, whether that is assault, rape or 
breach of the peace. Because there is no stand-
alone offence of domestic abuse, the issue is 
more to do with our practice. 

As far as the wider family is concerned, a great 
deal of police work is done at the pre-criminal 
stage. It is to do with child protection and it 
involves working with social work and health 
services to ensure early identification of people 

who are vulnerable. That remains a priority, 
regardless of whether there is a specific criminal 
sanction. The existing criminal sanctions are 
available if people are abused, are left exposed or 
are not treated properly. 

11:45 

Nigel Don: So in dealing with legislation that is 
fundamentally civil, we need to get our definitions 
right, but as far as criminal matters are concerned, 
when it comes to injuring or committing other 
offences against an individual, the relationship 
between the parties is largely—in fact, it is almost 
always—completely irrelevant. What counts is the 
fact that someone has been assaulted, abused or 
whatever. That is the fact that matters, regardless 
of whether the incident is domestic or otherwise. 

Anne Marie Hicks: Yes. As far as proving an 
offence is concerned, the rules of evidence will 
apply and we will simply prosecute someone. 

However, the emphasis that has been placed on 
domestic abuse in recent years has been 
important. A huge amount of work has been done 
by the Crown Office and ACPOS to highlight the 
issue. It was recognised that 20 years ago, such 
cases might have been seen as just domestics. All 
our organisations perhaps did not appreciate the 
seriousness of domestic abuse. The emphasis 
that has been placed on domestic incidents—by 
which I mean incidents between partners or former 
partners—over the past 15 to 20 years has been 
extremely important in giving the issue a name 
and highlighting how serious and widespread a 
problem domestic abuse is. 

Nigel Don: Some kind of definition that enables 
you to tick the right column so that you can get 
meaningful statistics and send the right messages 
to the public might be useful. 

Anne Marie Hicks: I will give the example of 
the domestic abuse court in Glasgow, which deals 
with incidents between partners or former 
partners, whether married, cohabiting or in same-
sex relationships. It is beneficial to have a court 
that deals solely with domestic abuse. There may 
be ancillary offences—someone might have 
assaulted their wife and child—and the court will 
deal with them, but a domestic offence must be 
involved. The court has been extremely beneficial 
in highlighting the issue and bringing home the 
problems that are associated with it, and it has 
meant that parties such as ASSIST have been 
able to provide services to and work with victims. 
We know from ASSIST that many victims of 
domestic abuse have to overcome textbook 
symptoms. It has been highly beneficial to focus 
on the issue and to call it what it is. 

As an operational prosecutor and someone who 
works in the domestic abuse court in Glasgow, I 
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would be concerned if domestic abuse suddenly 
meant abuse of anyone in the perpetrator’s family. 
That would water down what is a distinct offence—
abuse of a partner or former partner. I do not want 
to undermine the seriousness of those other 
offences, which are dealt with severely in the 
criminal system, but I think that domestic abuse in 
the sense that we understand it—in other words, 
abuse of a partner or former partner—merits 
particular focus. 

Robert Brown: I am sorry to pursue the 
definition of domestic abuse, but I am not sure that 
I have entirely bottomed it out in my own mind. 

As I understand it, section 3 of the bill applies 
when a power of arrest has been attached to an 
interdict under the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981. There is no 
problem there because domestic abuse is not 
required; that is not an issue with a matrimonial 
homes act order. However, it is an issue under 
section 3(1)(a)(ii), when a power of arrest has 
been attached to an interdict under the Protection 
from Abuse (Scotland) Act 2001. I am not familiar 
with that act. What sort of situations does it cover, 
beyond domestic abuse-type incidents, which we 
would normally understand to involve partners? 

Anne Marie Hicks: I understand that it covers 
anyone—it does not have to be a family member. 
It could be two people who are not related and 
who are suffering abuse from somebody. It is not 
restricted to family members or partner 
relationships. I suppose that that is why the 
restriction has been put in section 3(1)(a)(ii)—to 
try to bring it back to domestic abuse. 

Robert Brown: Mr Macintosh said that there is 
no definition of domestic abuse in the common 
law, because it is not a phrase that you require to 
consider in other contexts, in considering whether 
something is a crime or what the definition of that 
crime might be. 

Christopher Macintosh: We have a definition 
in our protocol with the police under which we 
recognise a certain category of cases that are 
dealt with in a particular way. However, as my 
colleague said, we do not require that to take 
proceedings in any case. 

Robert Brown: So, for example, it is used to 
sort out an assault of a domestic abuse-type from 
another type of assault. 

Christopher Macintosh: Yes. 

Robert Brown: Am I right that that deals with 
issues between partners—husband and wife, 
cohabitees, same-sex couples or whatever—but 
that it does not cover children, which you have 
talked about, and it does not cover, say, an 
offence against a mother-in-law who has the care 

of a child briefly? That is not regarded as domestic 
abuse in that sense. 

Christopher Macintosh: The definition in the 
protocol does not cover that. 

Robert Brown: So the extension about 

“the perpetrator’s parent, child, grandparent or grandchild” 

would go beyond any current definition that you 
use for those purposes. 

Christopher Macintosh: Yes. 

Robert Brown: And that would be an extension 
of the law. It might or might not be good, but it 
would be different from the current law. 

Christopher Macintosh: Yes. 

Robert Brown: Is there a need to have 
particular powers in such situations? I can see that 
there are arguments both ways. Do you deal with 
episodes in which what we might describe as the 
fall-out from domestic problems takes place 
against a relative, such as a niece, auntie or 
mother-in-law? 

Christopher Macintosh: My colleague will 
have more up-to-date operational experience on 
those matters. 

Anne Marie Hicks: There can be incidents that 
involve not only the partner but children or the 
partner’s mother or father. However, those are not 
common. Generally, domestic abuse involves just 
the partner. Perhaps if a friend is there, they might 
be subjected to abuse, too. 

Robert Brown: I suppose that, under section 3, 
there would in a sense be the consequence of an 
interdict that is taken in other circumstances and 
defined in the civil process, rather than by you. 

Anne Marie Hicks: As Mr Livingstone said, one 
option would be simply to criminalise a breach of 
any interdict that was granted under the Protection 
from Abuse (Scotland) Act 2001, regardless of 
who the parties were. That would certainly negate 
the need for a definition and make the situation 
simpler. No matter what is done, there is a need 
for clarity for the police in enforcing the law and for 
the prosecutor in knowing whether there is 
something for which there is a new criminal 
offence. There would be a need for clarity. 

Robert Brown: I have another point about the 
offence of harassment amounting to domestic 
abuse, under section 1, which will require 
prosecutors in effect to define what is and is not 
domestic abuse. Proposed new section 8A(2) in 
the Protection from Harassment Act 1997 states: 

“Subsection (1) only applies where the conduct referred 
to amounts to domestic abuse.” 

Police and prosecutors would have to identify 
whether something fell within the new offence of 
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harassment amounting to domestic abuse, so you 
would need a definition for that. 

Anne Marie Hicks: That would be a civil order. 
At present, when a non-harassment order is 
granted, we can prosecute for a breach of that, so 
in a sense there would be no change, in that we 
already have an offence. However, on the 
question of what is needed to satisfy that, it would 
be a civil non-harassment order and we would not 
be involved in obtaining that. 

Robert Brown: So, in summary, following on 
from Nigel Don’s point, the issue of a definition 
would probably not be a problem for you as 
prosecutors per se, but, at an earlier stage in 
proceedings, whether harassment ones or breach 
of interdict ones, the court would have to get to 
grips with whether it was a domestic abuse 
incident and what domestic abuse is. 

Christopher Macintosh: Yes, that is my 
impression. 

Anne Marie Hicks: There could be difficulties 
for the police and prosecutors if it were not clear. If 
only some breaches of interdicts under the 
Protection from Abuse (Scotland) Act 2001 were 
criminal offences, the police as enforcers and we 
as prosecutors would need to be able to see 
clearly that there were criminal offences in 
particular cases. Otherwise, we might raise 
criminal proceedings where there were no 
offences. 

Robert Brown: Would it help you if the civil 
court in some way certified that the case was a 
domestic abuse case, regardless of the definition 
of that? Would it help you to clarify what you could 
and could not do if you had a clear statement on 
the interdict that the case involved domestic 
abuse? 

Anne Marie Hicks: There would have to be 
something of that sort if a distinction was drawn 
between some interdicts under the 2001 act and 
others. Otherwise, the police and prosecutors 
would not know whether there was an offence or 
not. 

Robert Brown: Thank you. 

The Convener: Are there any other questions 
from the committee? There being none, I ask 
Rhoda Grant whether she has any further 
questions. 

Rhoda Grant: Just one. In answer to the 
question from Bill Butler, everyone said that no 
other resources will be required if the bill is 
enacted and that the current use of resources will 
continue. Can I push you a little further on that? 
Given that 61 per cent of domestic abuse cases 
involve repeat victimisation, might there be a small 
saving of resources if cases are dealt with in the 
first instance? 

Anne Marie Hicks: There is potential for that. 
There would be a slight increase in the required 
resources if we prosecuted offences that we 
currently put through in a petition for two days, 
after which our involvement ceases. If we took a 
criminal prosecution, the procurator fiscal would 
be involved in the process for much longer. 
Obviously, the intention of the current approach is 
that we succeed and that the person turns their 
behaviour around or whatever. There is potential 
for what you suggest, but I do not know how we 
would measure it. 

Assistant Chief Constable Livingstone: I 
agree. The ideal is to intervene early, as soon as 
we can, to protect people from harm. Working with 
our partners, we want to protect people even 
before it gets to the level of criminality. I reiterate 
what colleagues have said about the need for 
clarity, which is one of the great attributes of the 
current provision. Whatever is enacted, we need 
to maintain that clarity. There has to be absolute 
clarity about what domestic abuse is and a 
common understanding of it. We must ensure that 
the bill does not dilute the definition by making it 
too broad. As you suggest, however, there is an 
opportunity. The earlier and more direct the 
intervention, the more likely that we will not need 
to come back with the same intervention again. 

The Convener: Thank you for your attendance 
this morning. Your evidence has been 
exceptionally valuable. Inevitably, there are 
complexities where the criminal justice aspects 
cross over to the civil aspects, and some of your 
answers this morning have certainly helped us in 
that respect. Thank you once again for your 
attendance. 
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10:26 

On resuming— 

Domestic Abuse (Scotland) Bill: 
Stage 1 

The Convener: We will now deal with the third 
day of evidence on the Domestic Abuse (Scotland) 
Bill, which Rhoda Grant MSP introduced. Ms 
Grant has sat patiently while we dealt with the 
earlier agenda items and will attend for evidence 
on the bill. 

I welcome the first panel of witnesses, who are 
from the Scottish Legal Aid Board. They are Colin 
Lancaster, director of police and development, and 
Catriona Whyte, head of legal services civil—
[Interruption.] I am sorry—Colin Lancaster is the 
director of policy and development. Someone is 
not having a good morning. 

We will head straight to questions. 

Dave Thompson: Good morning. The Scottish 
Legal Aid Board has taken the view that the 
financial memorandum underestimates the bill‟s 
overall cost to the legal aid budget, but we have 
heard evidence from others that savings might be 
made. In general, will you expand on the bill‟s 
financial implications for the legal aid budget? 

Colin Lancaster (Scottish Legal Aid Board): 
Good morning. As we said in our submissions to 
this committee and the Finance Committee, and 
as the financial memorandum recognised, 
estimating the cost impact is extremely 
complicated for several reasons. Members will 
have seen our somewhat voluminous 
submissions, which run through the issues in 
detail, so I will not go through everything that is in 
them. 

The main point about the fear of an 
underestimate is that, in many cases that involve 
protective orders, the protective order is an 
ancillary crave as part of a wider action, whereas 
the FM focused purely on cases in which the 
protective order is the primary crave. If any 
provisions of the bill applied to ancillary craves, 
the costs would be higher. 

Costs could also relate to advice and 
assistance. Initially, people approach a solicitor to 
take advice on the options that are open to them. 
Support for that advice and assistance can also 
fund the development and preparation of a legal 
aid application. 

Additional costs could fall on defenders. The bill 
would increase for a defender the severity of an 
order that was granted against them, because 
criminal proceedings would ensue on its breach. 
We might therefore expect more defenders to 
seek to defend applications for protective orders, 

which would mean an additional cost to the legal 
aid fund for the defender as well as the pursuer. 

Finally, costs would be associated with any 
criminal actions that arose from the provisions. 
The bill allows for summary or solemn 
proceedings, so costs could be significant, 
particularly if solemn proceedings were taken. 

Several aspects of legal aid expenditure could 
increase as a result of the bill. 

10:30 

The other main question is whether the estimate 
of a 10 per cent increase in take-up is likely to 
capture the full extent of what will happen. As the 
FM recognises, it is difficult to separate out the 
potential impacts of the different sections of the 
bill, so an overall 10 per cent was given. However, 
we are not convinced that the comparison with the 
Adult Support and Protection (Scotland) Act 2007 
(Adults with Incapacity) (Consequential 
Provisions) Order 2008 is particularly good. It is 
the only similar provision that exists, so we can 
appreciate why it was used, but the circumstances 
of that order are different, as were the reasons for 
the removal of the means test in that instance. 

A 10 per cent increase in take-up would result in 
80 additional grants of legal aid per year. Given 
what the policy memorandum says about the 
barriers to people taking out protective orders, an 
additional 80 grants as a result of the first three 
sections of the bill working together seems to be 
on the low side. 

Dave Thompson: Could you estimate the 
additional cost over and above that which is 
mentioned in the financial memorandum? Do you 
have any idea whether it would double, treble or 
increase by 10 per cent? 

Colin Lancaster: It really could be anything, 
which is why we did not attempt to propose an 
alternative figure in our submission to the Finance 
Committee and why we have great sympathy with 
those who drafted the financial memorandum. One 
possibility is 10 per cent, but we could estimate for 
25 per cent or 50 per cent increases, which would 
obviously multiply the costs. If we were looking at 
a 50 per cent increase in take-up—which might be 
on the high side—we could be talking about 
£1 million in additional costs once all the different 
aspects of legal aid costs were taken into account. 
We could choose a different figure anywhere 
between 10 per cent and 50 per cent. 

Nigel Don: Thank you, Mr Lancaster, for your 
comment that, if we change the rules, there might 
be a greater tendency to defend at the first stage 
because the defender could see the implications 
of having an order against them, breach of which 
might be a criminal offence. Do you have any 
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evidence at all from any other area of law as to 
what the impact of that might be? I can understand 
conceptually how it might happen, but do we have 
any idea how many defenders are likely to appear 
at the interim stage? 

Colin Lancaster: Defenders already make legal 
aid applications under the current provisions, but 
the number is low relative to the number of orders 
that are sought. We also suggest that a number of 
those defenders would be unlikely to be eligible 
financially for legal aid, so there is a potential 
limitation on the number of applications that might 
be made. 

Also, at present, we are inclined to refuse legal 
aid on merit as well as, potentially, on means. The 
argument about the increase in the order‟s impact 
on a defender might lead us to be more inclined to 
consider the merits of an application. Previous 
evidence to the committee also suggested that, 
from an equality of arms point of view, it may be 
necessary to amend the bill to remove the means 
test from defenders in the same action, which 
would mean that we would not refuse such cases 
based on means, as we do at present. 

Nigel Don: I may be jumping ahead, but would 
it be fair to say that a competent lawyer may be 
more inclined to advise defence at the earlier 
stage because legal aid may be available and 
because the consequences of not defending at 
that stage may mean that the perpetrator might 
breach an order, which would be a criminal 
offence? Would not it be the competent lawyer‟s 
duty to advise defence at the early stage? 

Colin Lancaster: I am not a lawyer, so I cannot 
necessarily answer that question. 

Nigel Don: You have met an awful lot of 
lawyers. 

Colin Lancaster: The consequences appear, 
on the face of it, to be something that a lawyer 
would want to advise a client about. 

Catriona Whyte (Scottish Legal Aid Board): 
As matters stand, the profession is relatively 
familiar with SLAB‟s approach to applications for 
legal aid to defend interdict proceedings, which is 
that unless some significant prejudice can be 
shown to the defender, it is less likely that the 
reasonableness test for civil legal aid will be met, 
so legal aid is more likely to be refused on that 
ground than on any other. If there are to be more 
severe consequences, we may be less likely to 
think of that as a valid reason for refusal. 
Therefore, I expect that there would be more 
applications and that more would be granted. 

Nigel Don: I hear you saying not only that a 
lawyer is likely to apply but that the way that you 
view applications is likely to change. You are the 

people who make the decisions about whether the 
defender gets legal aid. 

Catriona Whyte: Absolutely. 

Nigel Don: Your words imply to me that you 
would be saying, “We can‟t turn down quite so 
many, because the consequences have changed.” 

Catriona Whyte: We have to consider whether 
each application meets the test of probable cause 
and reasonableness. At present, for interdict-
related activity in general, most of the issues for 
legal aid arise around the reasonableness test, 
rather than probable cause. So, in assessing 
whether it is reasonable, where the potential 
impact of an order might be fairly severe for 
someone, that would increase the likelihood that 
an application will be seen to be reasonable. We 
would probably also examine the way in which we 
look at applications as a consequence. 

The Convener: I invite Bill Butler to deal with 
the course of conduct requirement. 

Bill Butler (Glasgow Anniesland) (Lab): 
Thank you. Good morning, colleagues. The bill 
makes it competent for the court to grant a non-
harassment order after one instance of harassing 
behaviour. If removing the course of conduct 
requirement leads to an increase in the number of 
applications for non-harassment orders, what 
would be the likely impact on the legal aid budget? 

Colin Lancaster: From a budget point of view, 
the impact would probably be part of the overall 
increase in take-up. The three elements of the bill 
would act in tandem with one another. Making an 
order easier to get—broadening the circumstances 
in which orders might be available—and removing 
the means test would have a multiplying effect. I 
do not know whether Catriona Whyte wants to say 
anything about the merits of removing the course 
of conduct requirement. 

Catriona Whyte: Obviously, removing the 
course of conduct requirement could result in a 
higher number of applications being lodged and 
meeting the test for civil legal aid, but it is difficult 
to estimate that number. Currently, applications for 
interdicts will be made where there has been only 
one incident, as an alternative to the non-
harassment order, so it is difficult to estimate 
exactly how many additional applications we 
would see. 

Bill Butler: The committee appreciates that it is 
difficult to estimate. However, difficulties are 
meant to be overcome. Do you have an estimate? 

Catriona Whyte: I am not really sure that I 
could give an estimate of how many additional 
applications there would be simply as a result of 
removing the course of conduct aspect. 
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Bill Butler: You did not think about that at all 
when you were discussing it before you came 
here. 

Colin Lancaster: One of the difficulties that we 
have had in estimating take-up across the board 
for all the measures is that we see only the cases 
that get as far as an application for legal aid; we 
do not know how many people have approached a 
solicitor, Scottish Women‟s Aid or any other 
support organisation and been advised that in their 
circumstances their options are limited or that they 
should perhaps not pursue an action. If people do 
not get as far as submitting an application, we 
cannot judge what percentage we are seeing. 

We had a useful discussion with Women‟s Aid 
two or three weeks ago about the bill. It seems 
that a fairly complex range of thought processes 
are involved in considering whether to seek a 
protective order, whether it is a non-harassment 
order or an interdict. The bill seeks to address 
some of those issues, but others will undoubtedly 
remain. In the evidence that you heard last week 
there was a description of some of the factors that 
might be weighed in deciding whether to proceed. 
I stick by what we have said: it is almost 
impossible to estimate the impact of this one 
change against the background of all those 
complex factors. 

Bill Butler: Okay. I will not press you on that, 
because the debate would just become semantic. 

Nigel Don: I want to press on. I hear what you 
are saying: one of your difficulties is that you do 
not know what does not come to you. That point 
was well made and is worth repeating. 

What proportion of victims of domestic abuse 
are currently entitled to civil legal assistance? 

Colin Lancaster: Again, that is something for 
which we do not have a figure. 

Nigel Don: Exactly. 

Colin Lancaster: I saw the figure 90 per cent in 
the briefing, but I am not exactly sure where that 
comes from. Our general estimate of the 
population is that 75 per cent are eligible for legal 
aid as a result of the changes that were made last 
year. It is possible that, with the recession, a wider 
swathe of the population might have fallen into 
eligibility since then.  

On the eligibility of those who apply for legal aid, 
we have a very low refusal rate on means 
grounds. I think that we state in our written 
evidence that, in 2009-10, only 1 per cent of 
applications—off the top of my head, I think that it 
was 18 applications—were refused on means 
grounds in the whole year. That is partly a 
consequence of the significant increase in the 
upper income limit in April 2009. The previous 
year, 3 per cent of applications were refused as 

ineligible, but at the moment the figure is 1 per 
cent. Whether that is an indication of the whole 
population that might be experiencing domestic 
abuse, I do not know. 

Nigel Don: I presume that you should not be 
turning anyone down for financial reasons. We go 
back to the point that a competent lawyer would 
not bring a case to you if it was going to fail the 
financial eligibility test, in an ideal world. 

Colin Lancaster: It will not always be entirely 
clear to the lawyer whether the client is going to be 
eligible. The applicant completes a form detailing 
all their income, capital and outgoings, and we 
conduct a fairly detailed means assessment on 
that basis. It is not always easy for the lawyer to 
work through all of that and to predict with 100 per 
cent certainty whether the client will be eligible. 

Nigel Don: If you are only refusing 1 per cent, 
that suggests that the lawyers are doing a good 
job and getting it right. 

Colin Lancaster: Yes, and it also tells you that 
eligibility is very wide. 

Nigel Don: Okay. We cannot say what 
percentage of people who suffer domestic abuse 
are eligible, but you are clear that 75 per cent of 
the general population would be eligible, and that 
that figure is probably increasing. 

Colin Lancaster: Yes. 

Nigel Don: We can probably assume that 
domestic abuse is classless and financeless, and 
therefore the same position probably applies 
across financial incomes. 

I will ask about the other barriers to applying, 
which you will perhaps know something about in 
the context of lawyers not being available in 
places where they do not want to take on legal aid 
work. Is that a significant barrier? Can you give us 
any advice on that? 

Colin Lancaster: Certainly. From looking at the 
policy memorandum and some of the extracts 
from the evaluation of the Protection from Abuse 
(Scotland) Act 2001, the availability of solicitors is 
one of the factors that have been identified as 
making things difficult. We have had a dialogue 
with Scottish Women‟s Aid for probably 10 years 
on the availability of lawyers to undertake civil 
legal assistance work, particularly in relation to 
domestic abuse. We monitor supply, the number 
of applications that we receive from different parts 
of the country and different areas of law, and the 
number of firms and outlets that provide that 
service. 

There has been a decline in the past 15 years in 
the number of firms that provide civil legal 
assistance, partly because there has been a 
general specialisation within the legal profession 
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and partly because other things have been more 
financially attractive. In the past two years, with 
the recession, those factors might have changed a 
little bit; we have seen an increase in the number 
of outlets that provide a civil legal assistance 
service. In 2009-10, we received applications in 
relation to protective orders from 463 outlets. 
Those are active branches of firms throughout the 
country. That is about 7 per cent more outlets than 
the year before, and about 9 per cent more 
applications are coming from those outlets in 
relation to protective orders. That number might 
well be lower than it was a number of years ago, 
but there has been an improvement in the past 
couple of years. 

Two or three years ago, we were concerned that 
there were parts of the country where it was more 
difficult to access a solicitor who provides civil 
legal assistance. Again, partly, that came out of 
our discussions with Scottish Women‟s Aid, and it 
was one of the factors behind the opening of our 
civil legal assistance office in Inverness. It had 
been identified that there were particular 
difficulties with accessing solicitors in the 
Highlands and Islands, particularly in small 
communities where there might be only one 
solicitor and there are two sides in a case. That is 
why we established the CLAO in Inverness a 
couple of years ago, and domestic abuse is part of 
its broad remit. At that time, we also discussed 
whether similar offices should be opened in other 
parts of the country, because there was evidence 
that activity had declined, but the profession 
assured us that it did not see particular problems 
in Edinburgh and Glasgow and argued that such a 
measure is therefore unnecessary. 

10:45 

Having said that, we think that there probably 
are still people who find it difficult to get work done 
on a legal aid basis, but a number of solicitors will 
offer to undertake the work on a privately funded 
basis instead. Certainly, in Edinburgh and 
Glasgow, it is common practice for that offer to be 
made to a client who might be eligible for legal aid. 
Our understanding is that the clients are able to 
take that on, and will instruct solicitors on a private 
basis.  

Nigel Don: That might be your evidence, but I 
do not think that that is terribly satisfactory. If 
assistance should be available on legal aid, it 
should be available on legal aid. That is where I 
am coming from. 

We have already discussed the probable cause 
issue, which involves a decision that you have to 
make. The conclusion that I drew from the earlier 
discussion is that the bill will make changes in that 
regard. At the moment, how substantial a factor is 

the probable cause issue in your decision to turn 
down cases? 

Catriona Whyte: Probable cause is not a 
significant factor in applications being refused, as 
things currently stand. It simply asks that someone 
has a legal basis for bringing their case. That is 
not a difficult test to meet in terms of interdicts and 
non-harassment orders. In the case of non-
harassment orders, the greatest reason for a 
refusal on the ground of there being no probable 
cause will be that there has not been the course of 
conduct. The changes that are envisaged by the 
bill would, obviously, deal with that. 

The second aspect of the legal merits test that 
we have to consider is whether it is reasonable to 
make public funding available for the case. Most 
applications for interdict that are refused on their 
merits will fall down based on the lack of 
reasonableness, as it were, which can depend 
largely on the nature of the incidents involved. If 
someone has suffered a violent physical attack, 
there will be no suggestion that it is not reasonable 
to make public funding available. At the other end 
of the scale, however, the board has published 
guidance to the effect that things that we describe 
as abuse but which will probably not escalate into 
physical violence might not be seen as being 
reasonable cases for public funding. However, that 
decision depends on the facts and circumstances 
of each case. The reasonableness question 
causes the greatest concern in assessing the 
merits of a case. 

Nigel Don: If that reasonableness test is based 
on evidence from the police and others, am I right 
in thinking that that would not be changed by this 
legislation, as it is the facts of the case that speak 
to reasonableness, not what the legislation says? 

Catriona Whyte: That is right. The test is based 
on the information that we get from the solicitors 
acting. They put together the application for legal 
aid, and they might provide medical information, 
information that shows the position of the police 
and other such information. That is what we use to 
decide whether the legal merits test is met. There 
is nothing in the bill that would fundamentally 
change that. 

Robert Brown: On the financial contribution, 
your submission indicates that 77 per cent of 
applications are granted with no contribution. I 
presume that, by that token—allowing for the 3 per 
cent or so that are refused—around 20 per cent 
have a contribution of some sort. 

Colin Lancaster: I think that the figure is 77 per 
cent of those granted— 

Robert Brown: Okay. Could you give us an 
indication of the spread of contributions? What is 
the maximum that someone can be landed with? I 
recollect that the amount is now quite substantial. 
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Colin Lancaster: As a result of the increase in 
the upper limit, the amount can now be quite 
substantial. The upper limit of disposable income 
is now £25,450. In terms of gross income, it is 
possible to be in the £40,000 band and be working 
down to a disposable income of £25,000 and at 
that level of income, one would be asked for a 
contribution of £14,000. The previous maximum 
contribution was more like £2,500, when we had 
an upper limit in the high ten thousands—£10,500 
or thereabouts. 

It is important to point out that the contributions 
that are assessed are those that, in terms of the 
legislation, the client is deemed able to pay. A 
client is deemed to be able to pay £14,000 if they 
have a disposable income of £25,000. That does 
not mean that they will pay £14,000; it would be a 
highly unusual case that cost that amount. It is a 
common misunderstanding among client groups 
that the assessed contribution is the contribution 
that will be paid. People will only ever pay the cost 
of the case. If someone‟s assessed contribution is 
£14,000 and the case costs £1,000, they will pay 
£1,000, not £14,000. That is an important issue to 
weigh up when considering whether to proceed. 

Robert Brown: The client will not know the cost 
of the case at the beginning of the process. In 
practice, what would someone with a £10,000 
contribution, for the sake of argument, have to 
pay? I think that I am right in saying that payment 
has to be made within 12 months. 

Colin Lancaster: No. We allow someone who 
had a contribution of that level to make to pay in 
interest-free instalments over four years—I think 
that I am right in saying that 48 months is the 
relevant period. 

Catriona Whyte: Yes—the period is 48 months. 

Robert Brown: Could you give us a document 
that would give us an idea of the spread of 
contributions? It would be useful to get some 
background guidance on the extent of payments. 

I want to press on with the issues of probable 
cause and reasonableness and apply them to the 
defender. As I understand it, for a pursuer 
application for a number of craves including 
interdict or something of that sort, you would 
usually want to receive the pursuer‟s statement 
and some evidence to back it up, such as a 
witness statement. I assume from what you said 
that it would require to be something that 
evidenced an incident or incidents of a reasonably 
substantial nature rather than more minor ones. Is 
that what you said? 

Catriona Whyte: That is right. The applicant‟s 
statement usually sets out the facts that apply to 
their case. We will normally get a supporting 
statement, which tends to be from another family 
member or a friend, but it can come from social 

work or the police, for example. If necessary, it 
could be a medical report. 

Robert Brown: You have indicated that 
relatively few applications by a pursuer would be 
refused and that the grounds for doing so would 
be likely to be related to the relative lack of 
seriousness of the episodes and perhaps the lack 
of a significant fear of repetition. 

Catriona Whyte: Yes. If an application is 
refused it will tend to be because the incidents are 
less serious. 

Robert Brown: You have indicated that when a 
defender is faced with having to respond to the 
prospect of having a court order issued against 
him, which in certain circumstances might have a 
power of arrest attached to it—that would certainly 
be the case with breach of interdict proceedings—
reasonableness would be a fairly common ground 
for refusal. Does the defender also require to 
provide corroborated back-up evidence for his 
position? 

Catriona Whyte: Ideally, we like to be provided 
with a third-party statement along with a defender 
application, but we do not insist on it. We do not 
insist on it for the pursuer, either. If a supporting 
statement is not provided, we ask their solicitor to 
tell us why such information cannot be provided. 
For defenders, the most common reason is that 
they cannot provide someone to support them in 
saying that something did not happen. We tend to 
get supporting information from defenders as well 
as from pursuers, which tends to come from 
someone who can speak about the wider 
circumstances of the family relationship. 

Robert Brown: Okay. There is something else 
that I would like to clarify. I think that you indicated 
that quite a lot of defender applications are 
refused on reasonableness grounds. I am not 
entirely sure that I follow the rationale of that, 
given that the defender might have a court order 
against them. I accept entirely that it is 
unsatisfactory to have a long dispute about the 
precise details of what took place in such cases, 
but surely the fact that someone faces a court 
order against them, as a result of which various 
sanctions are available, is quite a significant issue 
from SLAB‟s point of view. 

Catriona Whyte: As things stand, when an 
interdict is being sought, we will tend to refuse 
defender applications unless evidence can be 
produced at the outset that an order is likely to be 
abused. A common basis for refusing such an 
application is that no serious prejudice will be 
caused to the applicant or that there will be no 
consequences if the person behaves in a lawful 
manner. 

We are much more likely to grant legal aid to a 
defender to oppose breach of interdict 
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proceedings because of the consequences that 
could arise and because that is one step further 
along. Breach of interdict is a criminal offence, so 
we might envisage that we are already at the 
breach of interdict stage. 

Robert Brown: Because of the criminal 
consequences, yes. 

Catriona Whyte: We have a much higher grant 
rate for defending breach of interdict. 

Robert Brown: That is entirely reasonable. 
Equality of arms has been raised in relation to the 
pursuer-defender balance. If we change the 
financial eligibility test or remove it altogether for 
pursuers, we would have to do the same for 
defenders. Is that the Scottish Legal Aid Board‟s 
position? If so, why? 

Catriona Whyte: We do take that position. 

Colin Lancaster: Much of the argument about 
equality of arms has focused on the difficulties that 
pursuers have in accessing civil legal aid 
compared with the apparent ease with which 
defenders are able to access criminal legal aid. 
However, we are talking about two different 
circumstances, in one of which the state takes on 
the prosecution. In an individual action, it would be 
challengeable if one party was given a favoured 
position because there was no means test and the 
other party was means tested. I imagine that the 
legislation would be challenged the first time that a 
defender‟s application was refused on the ground 
of means. 

Robert Brown: There has also been some 
dispute about whether the bill applies just to stand-
alone craves or to craves as part of a divorce 
action or something of that sort. Assuming that it 
applies to stand-alone craves, can you tell us how 
section 2 might operate in practice? What changes 
in the administration of legal aid would result? 
Would it be possible for someone to receive 
funding for part of an action and not for the rest of 
it? Can you give us a feel for the implications? 

Colin Lancaster: That is where a lot of the 
difficulty has arisen. When we were trying to work 
through the different scenarios for our evidence, it 
was difficult to see how multiple crave actions 
could be disentangled. For single crave actions or 
where all the craves relate to protective orders, it 
looks as though the process would be relatively 
straightforward. An application would still have to 
be made, as there would still be a merits 
determination to be undertaken, but we would not 
require any information about the applicant‟s 
resources to determine the application as a whole. 
There would still be an application process, but we 
would apply only the probable cause and 
reasonableness tests, not the means test. 

For multiple crave applications, it would get 
horribly complicated. We would still require to 
undertake a means assessment for the application 
as a whole because, as I assume is the bill‟s 
intention and as I understand from discussions 
with others, the removal of the means assessment 
would apply only to the protective order element of 
a multiple crave action. The problem would then 
be how to attribute the protective order element of 
an action to the cost or, conversely, the cost to the 
bit to which no means test applies. 

Looking over your evidence session last week, I 
could see some of the difficulties that the Law 
Society identified with that operating in practice, 
and I share some of the Law Society‟s concerns 
about the practicalities around peeling off a bit of 
the action from a cost point of view. I do not know 
whether you want to discuss the idea that a block 
could be attributed— 

Robert Brown: I think that we would appreciate 
your views on that. I presume that that is a 
possible remedy, but how practical is it in reality? 

Colin Lancaster: That is what the discussion 
was about last week. Work would have to be done 
to establish how much of the work within a typical 
multiple crave action was attributable to the 
protective order element. Under the fee system 
that we have at present, that is not straightforward, 
as we have a block fee system and it is not 
possible to identify as easily as it once was the 
individual items of work—meetings, court 
appearances, letters, phone calls and so on—that 
would be attributable to one crave but not another. 
However, I suppose that it would be possible to sit 
down and work that out, which would be 
preferable to working it out on a case-by-case 
basis. 

If I understand the idea correctly, we would not 
propose to pay the solicitor that block in a multiple 
crave case, as we would be paying for the case as 
a whole if the parties were eligible for legal aid for 
the rest of it or if they received a contribution. We 
would deduct that from the overall amount of the 
case that the assisted person was liable for 
through their contribution.  

If someone is eligible for legal aid in any event, 
there is no problem. If they are ineligible for legal 
aid, there is a difficulty, but in a sense that 
difficulty is between the assisted person and their 
solicitor on how they are billed for the other work, 
which is privately funded. If a block sum were 
allocated—£200, £500 or whatever—we could pay 
that to the solicitor for the legal-aided element of 
the work, but I am not sure how they would render 
their account to their client for the remaining work. 
That would be a private agreement between the 
party and their solicitor. 
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For the applicant who makes a contribution, 
under the system that I explained earlier whereby 
they meet only the cost of the case, it is possible 
that, even if we were to deduct £500 from the cost 
of a multi-crave action, an assisted person with a 
contribution would still pay their total contribution. 
The average cost of a residence case is about 
£3,000. If we took £500 off such a case for the 
protective order element, there would be a net 
liability of £2,500. If the applicant had been 
assessed with a contribution of £500, £1,000 or 
£2,000, they would still pay that full contribution, 
as it would be towards the other cost of the case. 
The benefit would derive only if their contribution 
was higher than the cost of the case minus the 
protective order block sum. The system narrows 
the range of circumstances in which the benefit 
would be felt by the applicant—in many cases, 
they would still pay the whole contribution. 

11:00 

Robert Brown: It occurs to me that there is 
provision under the Legal Aid (Scotland) Act 1986 
for protection against the award of expenses 
against someone if they lose the case. That 
applies to both sides and is another complication. 
How might the arrangements in the bill be affected 
by that provision? 

Colin Lancaster: I had not thought of that until 
you mentioned it just then—[Laughter.]  

I can see the difficulty. In a multi-crave action, 
the protection would exist in relation only to the 
protective order proceedings and not to the cost of 
the rest. In essence, we are back to the position of 
trying to attribute the cost. If an award of expenses 
was made against the pursuer in a multi-crave 
action, it could relate only to the parts that were 
not related to the protective order. That would be 
something for the court, rather than us, to work 
out. 

The Convener: You have to reply to us on 
another matter. If anything occurs to you on that 
question, it would be useful if you could give us 
your updated thoughts. 

Catriona Whyte: May I just flag up one point? 
We were looking at the Law Society‟s evidence 
from last week, when reference was made to a 
case with a private client and the element of a 
legal-aided block fee. The current provisions of the 
Legal Aid (Scotland) Act 1986 do not allow for a 
mix of legal-aided and private fees—I am flagging 
up that point as something that needs to be looked 
at. Section 32 of that act does not allow for a 
combination in particular proceedings of the 
different ways of payment, so the point must be 
considered. 

Robert Brown: That has been a significant 
principle from the beginning in the operation of the 
Scottish Legal Aid Board scheme. 

Catriona Whyte: Yes. 

Robert Brown: I have one final question, which 
is on the emergency legal aid arrangements. As I 
understand it, most of the controversial parts of 
protective order procedure relate to the interim 
order stage. There will be a proof in certain cases, 
but I imagine that the vast majority will be dealt 
with earlier. The emergency legal aid 
arrangements come into play in such situations. 
Will you explain how they operate, what is 
required and, in particular, the financial 
implications? 

Catriona Whyte: Sure. We have looked at the 
figures, which show that 92 to 93 per cent of 
applications for civil legal aid that involve one of 
the protective orders are made when the Legal Aid 
Board special urgency provisions have been used. 

Special urgency provisions exist to protect a 
client in their own particular circumstances or in a 
court action before a legal aid application can be 
determined. The solicitor acting has to be satisfied 
that the client is likely to be financially eligible for 
civil legal aid, and we give them a method of 
assessing the potential eligibility, although it does 
not have to be foolproof at that stage. Solicitors 
also have to be satisfied that the work must be 
done as a matter of special urgency to protect 
their client. 

Solicitors then get the case under way, which 
may involve obtaining an interim interdict. They 
simply have to tell us that they have undertaken 
the work when they apply for civil legal aid, and 
they must tell us within 28 days of commencing 
the specially urgent work that they have done so. 

We carry on our conventional assessment of the 
application in which we make a full financial 
eligibility assessment and consider whether we 
are satisfied that the legal merits tests are met. A 
lot of the work will have been done by that time. 
Certainly, that is the case in obtaining an interim 
interdict, which is usually done and dusted by the 
time that the legal aid application comes to be 
considered.  

There is absolutely no difficulty if we decide to 
grant legal aid. As matters stand, if we do not 
grant legal aid, the solicitor is still covered for 
payment under the provisions of regulation 18, 
which covers special urgency availability. That 
said, I imagine that there is always the potential for 
difficulty—indeed, we dealt with that in our original 
response. If we are not satisfied with the legal 
merits aspect of a case, we can continue to work 
on the special urgency provisions and how they tie 
in with the arrangements, which can, of course, 
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cause not the legal merits but the financial 
eligibility aspects of the case to fly off. 

Robert Brown: How does that work? Does the 
solicitor have to collect the contribution or is it 
dealt with in another way? 

Catriona Whyte: As I said, in signing the 
form—we call it a mandate form although, strictly 
speaking, it is not a mandate—the solicitor must 
indicate that they have carried out an assessment 
and set out the calculations that they have worked 
out. The client signs the form and undertakes to 
pay any contribution that the board assesses. 
Once we get the application, we carry on with our 
assessment. On conclusion, the client has to pay 
whatever is due or the cost of the case, whichever 
is less. If they do not co-operate, we recover the 
cost of the work that has been done by way of the 
special urgency provisions. 

Robert Brown: And do the payments go to the 
board and not the solicitor? 

Catriona Whyte: Yes. They all come to us. 
Before 2002, payments were made directly to the 
solicitor. That was perceived as being a potential 
access to justice problem. We now do the 
assessment and collection. 

Robert Brown: I recollect something about that. 

The Convener: We turn to section 3 of the bill. 

James Kelly: Section 3 grants the power of 
arrest in domestic abuse cases where there has 
been a breach of interdict. The committee heard 
evidence including from the Association of Chief 
Police Officers in Scotland and the Crown Office 
and Procurator Fiscal Service that the provision 
could result in longer-term budgetary savings, but 
the Scottish Legal Aid Board holds a contrary 
view. Will you say more on the implications of 
section 3 on the SLAB budget? 

Colin Lancaster: If I am honest, the Crown and 
ACPOS may have identified savings that we have 
not identified in our evidence. We looked at the 
cost of additional criminal prosecutions falling on 
legal aid, given that we pay for those prosecutions 
to be defended. If the approach that is taken to 
these types of cases in practice is such that 
prosecutions obviate additional activity in the 
criminal justice system, there may be a reduction 
in costs on the board. If the argument is that 
prosecution follows breach instead of multiple 
interventions having to be made, as happens at 
present—the police are called out but matters 
cannot go a lot further—it may be that we will pay 
for fewer instances of intervention. I am not yet 
clear exactly how the totals will add up and 
whether additional prosecutions will cost more or 
less than a reduction in the interventions that the 
police make at present. 

James Kelly: Do you have anything to add, Ms 
Whyte? 

Catriona Whyte: I do not. 

The Convener: That takes us to section 4. 

Cathie Craigie: Section 4 provides a statutory 
definition of domestic abuse. From some of the 
submissions, we know that the definition is giving 
rise to concern. If section 2 is implemented, will a 
statutory definition of domestic abuse be 
necessary for the board‟s purposes? 

Colin Lancaster: We take legislation as we are 
given it and apply it. If there were to be no 
definition, we would work with the common-law 
definitions that are used at present. We will work 
with the statutory definition, whatever it is.  

If the definition is specific, for instance about the 
relationships that may be covered, that might 
assist us in identifying cases that do not involve 
those types of relationship. If there were no 
definition, we would work with the ones that 
operate in practice at present. 

The Convener: This is possibly not a matter for 
you, but there would be some difficulty in arriving 
at a precise definition. The criminal law is quite 
specific in this regard. The accused might be 
charged with assaulting his wife at such-and-such 
a locus in a prescribed manner, for instance, and 
that would clearly be domestic abuse as we 
understand it, but it can be a bit more difficult 
where the verbals are involved. 

Catriona Whyte: It would be more 
straightforward if there were a definition, as there 
is currently in the bill. That would make it easier to 
assess whether or not there is a domestic abuse 
situation. However, we will work with whatever the 
legislation is. That is the best way for us to take 
things forward—we just have to assess things, 
depending on the circumstances. 

The Convener: There are no more questions 
from committee members, so I invite Rhoda Grant 
to ask any questions that she may have for the 
panel. 

Rhoda Grant (Highlands and Islands) (Lab): I 
would like to ask about some factual bits and 
pieces. I am trying to resist giving evidence and 
making arguments myself. 

The Convener: It is always difficult. 

Rhoda Grant: I will stick to facts. Do all 
defenders get granted legal aid when the pursuers 
do, in all civil cases? 

Catriona Whyte: No. 

Rhoda Grant: Why? If it is a matter of equality 
of arms, why would that not be the case? 
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Catriona Whyte: Each application for civil legal 
aid is considered on its own merits. Although there 
might be situations in which both parties in an 
action are civil legal aided, there is no necessity, if 
one party applies for civil legal aid to pursue an 
action, for the opponent also to qualify if they 
apply. They have to meet the tests individually. 
Some people across the range of application types 
might not be financially eligible, and some will not 
meet the test of probable cause. For some, it is to 
do with reasonableness. It just depends on the 
circumstances that apply to the individual 
application. 

Rhoda Grant: So equality of arms does not 
come into the current system. 

Catriona Whyte: We do not consider that legal 
aid should be made available—in fact, we cannot 
make it available—simply because someone else 
gets legal aid. If there is concern about the 
equality of arms, it is more about whether there is 
no financial assessment for one party, whereas 
there is for another party. If everyone was 
financially assessed, we would be perfectly 
comfortable with that, as we have our own rules 
and procedures in place and we would apply them 
to the individual‟s circumstances, as we would do 
in assessing the legal merits of the case. 

Rhoda Grant: I turn now to the figures. We 
slightly dispute them, but rather than running 
through them on that basis, we can agree that it is 
extremely difficult to get the figures, as the 
information is not collected. Will you confirm that 
the figures that are currently used include both 
pursuers and defenders, and that they include all 
cases, not just those involving non-harassment 
orders or interdicts with powers of arrest? 

Colin Lancaster: Initially, as the bill was being 
prepared, the figures that we provided covered all 
cases that fell within the protective order 
categories. The additional work that we undertook 
in preparation for giving evidence to this 
committee and the Finance Committee attempted 
to break the figures down further. The tables that 
we included in our evidence identify the defenders 
and pursuers separately. The domestic/non-
domestic split is slightly less cut and dried than the 
defender/pursuer one—it was based on a 
judgment about which categories are likely to fall 
into those two camps. It remains possible that 
there are some non-domestic interdicts included 
within the domestic category of interdict. We do 
not have such a specific code. 

Having discussed the issue with the people who 
process the applications, I understand that the 
great majority of interdicts that sit within the 
relevant codes are domestic in their nature—
although that is not to say that every last one is. Of 
the 1,351 grants that we identified, we can split out 
the ones that are clearly not domestic, given the 

category that has been used. A protective order is 
clearly not for a domestic situation. Then, we can 
separate the numbers for pursuers and defenders, 
and that whittles the number down to the 802 
figure that we were using as our baseline for 
pursuer-domestic. 

Rhoda Grant: But that includes cases that do 
not involve powers of arrest or non-harassment 
orders. 

Colin Lancaster: Yes. It is a general category, 
so it will include interdicts that may not specify a 
power of arrest as an additional crave. Off the top 
of my head, other categories come under the 
Protection from Abuse (Scotland) Act 2001, and 
there are the non-harassment orders and the non-
molestation interdicts. 

Rhoda Grant: How many civil non-harassment 
orders are granted? I have the figure somewhere, 
but not with me. 

Colin Lancaster: I do not have it with me, 
either, but I will forward it to you. We do have the 
number. 

The Convener: Perhaps you could share it with 
the rest of us. 

Colin Lancaster: Yes. 

The Convener: There being no other questions, 
I draw this session to an end. I thank Mr Lancaster 
and Mrs Whyte for their attendance. Civil legal aid 
has concerned parliamentarians generally from 
time to time, and the session has been useful in 
giving us a somewhat greater understanding of the 
issues. However, there are outstanding points. 
Perhaps you could address them in 
correspondence. 

The committee will suspend briefly. 

11:16 

Meeting suspended. 

11:17 

On resuming— 

The Convener: We will now take evidence from 
the Family Law Association. I welcome Elizabeth 
Welsh, who is the chair of the association. She is 
accompanied by Helen Hughes, who is a past 
chair of the association. 

We will move straight to questions. I have no 
doubt that you will have read the previous 
evidence that we heard, particularly from the Law 
Society of Scotland and ASSIST—advocacy, 
safety, support, information, services together. Mrs 
Welsh, do you agree with the Law Society that 
there has been “no great take-up” of the remedies 
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that are currently available to tackle domestic 
abuse? 

Elizabeth Welsh (Family Law Association): 
No, I do not. I agree that there has not been a 
great take-up of non-harassment orders. I was 
interested in the question about them. It was 
identified that the figures are not available. I 
certainly do not have the figures, so I will speak 
from my experience. Non-harassment orders have 
not been widely taken up partly because of the 
course of conduct requirement. I think that Miss 
Hughes would concur with me on that. However, 
other orders under the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 and the Protection 
from Abuse (Scotland) Act 2001 have been very 
well used, in my view. Interdicts and powers of 
arrest under both acts are commonly sought and 
granted, and are often very effective. 

Our view is that interdicts and powers of arrest 
can be very effective protection in many cases at 
the lower end. Perhaps a step up from them would 
be exclusion orders, which require more 
evidence—there is a higher test to satisfy. Fewer 
of those are sought and, obviously, fewer are 
granted. Powers of arrest can be very effective in 
cases in which the perpetrator is the kind of 
person who fears arrest, a night in the cells and 
the sanction of being prosecuted. A lot of people 
look to their actions once that happens, but a 
number of perpetrators of abuse are not fearful of 
that sanction. There is a pyramid and those people 
are at the top of it. There is a concern that for 
people who are repeatedly lifted under powers of 
arrest the sanction is not effective. 

Helen Hughes (Family Law Association): We 
have to look at why interdicts and protective 
orders are not taken up as much today as they 
were in the past. I have experience of doing this 
type of work for the past 23 years, so I have seen 
the way in which protective orders have 
developed. 

Fifteen or 20 years ago, the police would not 
intervene in domestic cases. When I first began 
my practice and started doing a lot of Women‟s 
Aid work in my area, which is Paisley, we were 
raising four or five cases a week seeking interdicts 
and powers of arrest, because the police would 
not intervene. The advent of the zero tolerance 
campaign a number of years ago and the Crown 
Office‟s changes to its protocol on how domestic 
abuse cases are dealt with led to a reduction in 
the number of people having to seek orders 
themselves, because frequently the perpetrators 
of domestic abuse were being arrested and bail 
conditions were being applied. Women—it was 
predominantly women—who were involved in such 
situations therefore had the protection of the bail 
conditions and did not necessarily require to take 
action themselves. 

In my experience, the eligibility issue is a 
difficulty that has given rise to a reduction in the 
number of protective orders being sought. I had 
women—I say women because most of the 
perpetrators of abuse are male and most of the 
people who seek advice and protective orders are 
female—who were clients when tax credits were 
introduced and when the Child Support Agency 
was created and maintenance was paid through it. 
Previously, they had been eligible for protective 
orders without having to make a contribution, but 
when tax credits came in they were assessed as 
having to contribute, because the Scottish Legal 
Aid Board assesses your contribution for a year 
after you have been awarded legal aid, so if your 
circumstances change your contribution can 
change. Clients who had had to make no 
contribution and who were able to access 
protective orders were suddenly being assessed 
as having to make a contribution, because they 
were in receipt of either child maintenance, which 
is assessed as income for civil legal aid purposes, 
or tax credits, which are assessed as income. 

The reason why we do not have as big an 
uptake of protective orders is perhaps not because 
there is no need for them—there remains a need 
for the victims of abuse to be protected—but 
because other influences have come into play: the 
police have become more proactive and more 
victims of abuse are no longer eligible for legal aid 
with nil contribution. 

The Convener: Is it your view that the bill will 
provide greater clarity and will increase access to 
justice for victims of domestic abuse if enacted? 

Elizabeth Welsh: We would like to comment 
differently on different sections of the bill. 

Section 1, which reduces the requirement for a 
course of conduct, will make non-harassment 
orders more easily obtainable and therefore more 
people will use them. Given that non-harassment 
orders are probably the most useful orders to have 
in terms of protection, we agree that that is a 
welcome change. 

On legal aid, there is a difficulty, which has been 
identified, in the equality of arms. We think that it 
would be justifiable for legal aid to be available 
free provided that the merits test is met. 

The Convener: May I interrupt you, Mrs Welsh? 
We intend to interrogate those items specifically 
later on, so it might be easier if you reserve your 
answers until then. 

Elizabeth Welsh: We can come back to that. 

Our main issue with the efficacy of the bill is the 
definition of domestic abuse, which we do not see 
as being helpful. The definition of abuse that is set 
out in the bill, which is taken from the Protection 
from Abuse (Scotland) Act 2001, is effective. The 
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difficulty comes with adding the qualification that it 
is domestic abuse. It is difficult to define exactly 
what that is. It is not defined in other statutes that 
address the area. The current protection is 
effective, so we do not think that the definition in 
the bill would be helpful. It could be exclusive and 
could lead to difficulties in practice for people on 
the ground, such as police officers or those in the 
courts, in trying to address whether a particular 
relationship was covered. That would take away 
from the other benefits that would arise from the 
bill, should it become an act. 

The Convener: Again, you have to an extent 
anticipated a future line of questioning, which 
provides us with some reassurance that we are 
clearly consensus ad idem with regard to the basic 
principles of the bill. 

I ask Bill Butler to proceed on the question of 
non-harassment orders and to obtain further 
information to that which we have already 
received. 

Bill Butler: I will do my best, convener. 

Mrs Welsh, you said in your responses to the 
convener that there has been no great take-up of 
non-harassment orders because of the course of 
conduct requirement, but you say that, as section 
1 would remove the requirement for a course of 
conduct, the orders would become useful. I hope 
that I have recapitulated your view precisely. Will 
you say a little more about why you think that the 
orders would be useful? In what specific ways on 
the ground would the provision benefit the victims 
of domestic abuse? 

Elizabeth Welsh: Breach of a non-harassment 
order is an offence. The provision would provide a 
similar benefit to that provided by section 3. It 
would take the prosecution of the offender away 
from the victim. We see that as providing a 
distance between the perpetrator and the victim. 
As Helen Hughes did, I will speak about women, 
as that is the norm—I agree with her on that. 
When a woman is looking for such protection, she 
commonly wants to have no contact with the 
person who has abused her. If she then has to be 
the person who raises proceedings and pursues 
an action, that creates a nexus between them. 
That continues a level of contact and can of 
course end up in a court hearing. 

Bill Butler: That connection obviously creates 
more pressure on the victim. 

Elizabeth Welsh: Yes, it does. For instance, it 
is fairly common for a woman to be subjected to a 
lot of pressure from family other than the abuser 
and sometimes from adult children. They say, 
“Don‟t do this to him—don‟t put him out of the 
house and don‟t take these proceedings, because 
it‟s not fair.” Of course, the balancing argument is 
that, if it is in the hands of the Crown, rather than 

the woman, to take proceedings, she lacks control 
and might feel that she ought to be the person 
who makes the decision. 

Bill Butler: Do many victims feel that way in 
your experience? 

Elizabeth Welsh: My experience is that, as 
Women‟s Aid would say, domestic abuse is not an 
event; it is a process. We commonly find that a 
woman comes in repeatedly for advice and goes 
back to the abusive relationship until the final step 
is perhaps taken. A woman can decide to go back 
to a partner, and she is obviously free to make that 
choice, but if a prosecution is in hand that 
removes that choice from her, so there is a 
balance to be struck. With criminal proceedings, 
the balance is that they are taken not at the 
instance of the complainer, but at the instance of 
the Crown, which is exactly where the difficulty 
arises. Occasionally, women say, “Please apply to 
the procurator fiscal and ask them to drop the 
case, because I want to go back to my partner.” 

Helen Hughes: To enable a non-harassment 
order to be granted without a course of conduct 
and therefore an automatic prosecution by the 
police in the event of breach would also send a 
wider message to those perpetrators who breach 
orders that, as public policy, society does not 
accept that. The prosecution would not be at the 
instance of the victim of the abuse. We would be 
saying that, if an order were granted by the court, 
we would not allow it to be breached. That would 
send a wider message to the general public. 

Bill Butler: My next question is perhaps more 
technical. Will the definition of harassment still 
involve an element of recurrence even if the 
course of conduct element is taken out? If so, will 
section 1 change the law in practical terms? 

11:30 

Elizabeth Welsh: The bill will not change the 
definition. Harassment is more easily identified if a 
course of conduct is involved and if elements are 
repeated. If only one element is involved, its 
occurrence must still be established. 

Bill Butler: So you see no problem. 

Elizabeth Welsh: Obtaining evidence of such 
abuse—whether it is called harassment or 
abuse—can often be a problem. Problems exist 
because such incidents often occur in the home, 
where they are not witnessed. If there are 
witnesses, we experience difficulty in encouraging 
them to speak up, for various reasons, one of 
which follows on from what I have said: we are 
dealing with family situations. Often, people do not 
want to involve a child, for instance, who might 
have been present during the abuse. They do not 
want a child to give an affidavit or to appear in 
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court to give evidence against their father, which is 
understandable. Other family members might have 
the same feeling. Obtaining evidence in such 
cases can be difficult, whether a course of conduct 
or one instance is involved. 

Bill Butler: Does Ms Hughes concur with her 
colleague? 

Helen Hughes: I concur. The Protection from 
Harassment Act 1997 says: 

“„harassment‟ of a person includes causing the person 
alarm or distress”. 

As with domestic abuse, we all know what 
harassment is when we see it, but trying to put 
that into words is difficult. The issue is not the 
definition of harassment but the course of conduct. 
Section 1 will simply remove the need to establish 
the course of conduct; what harassment is will 
remain the same. 

I understand that the bill will not change the 
meaning of harassment. As the 1997 act says that 

“„harassment‟ of a person includes causing the person 
alarm or distress”, 

the definition is wide enough for a sheriff to 
determine, on the balance of probabilities, whether 
behaviour constitutes harassment. 

Bill Butler: So you see no difficulties arising 
from the proposed change. 

Helen Hughes: I see no practical difficulties 
arising. I am keen not to overcomplicate the law 
on protective orders. When someone instructs a 
solicitor to seek a protective order, an array of 
choices is available. We have orders under the 
Matrimonial Homes (Family Protection) (Scotland) 
Act 1981 and the Protection from Abuse 
(Scotland) Act 2001 and non-harassment orders. 

An interdict cannot coexist with a non-
harassment order, so an action would be raised 
for an interdict with the power of arrest and for a 
non-harassment order as an alternative crave. 
One element would probably be obtained. One 
practical reason why the take-up of non-
harassment orders is not big is that, when 
solicitors draft their writs, they apply for interdicts 
and non-harassment orders. Whatever they can 
get is what they receive. 

The issue is not that people do not apply for 
non-harassment orders. The reason why statistics 
show that such orders are not being granted could 
be that people have obtained interdicts with the 
power of arrest, so they do not need non-
harassment orders, which cannot coexist with 
interdicts. 

Bill Butler: That is clear—thank you. 

The Convener: We move to section 2, which is 
on legal aid. 

Stewart Maxwell (West of Scotland) (SNP): 
Before moving on to legal aid, I will follow up the 
questions on section 1 and ask about the practical 
impact of section 1 on the definition of 
harassment. Even if we remove the requirement 
for a course of conduct, which will mean that one 
incident can constitute harassment, it is clear that 
it is much easier in practical terms to prove 
harassment if more than one occasion is involved. 
Even if section 1 is implemented, is the number of 
orders likely to increase? 

Helen Hughes: I do not think so. I deal with all 
the Scottish Women‟s Aid work in my area and I 
have done so for a long time. I am sure that 
Women‟s Aid has given evidence that, 
traditionally, women seek advice after the third 
occasion of violence. Few people seek advice 
after one incident—that is just the way it is. All 
solicitors in the Family Law Association see many 
people who require advice on protective orders for 
whom the matter does not go beyond that initial 
advice. 

I have thought about the issue, and I have found 
it hard to see that there would be a big uptake, to 
be frank. Most people seek advice when a series 
of behaviours—of incidents—has occurred. An 
application for a non-harassment order after only 
one incident is likely to be made in an extreme 
situation—we can think of many examples—
whose likelihood of being repeated might not 
necessarily be provable for the purpose of an 
interdict with the power of arrest. One test for 
obtaining a power of arrest is that, if the order is 
not granted, the behaviour is likely to be repeated. 
That test need not be satisfied to obtain a non-
harassment order. 

The non-harassment order with one incident 
only will cover cases in which there is one 
extremely serious incident that clearly amounts to 
harassment, where it is feared that if the behaviour 
were repeated, it would have serious 
repercussions for the victim. That is where you 
would seek a non-harassment order rather than an 
interdict. 

Stewart Maxwell: That is why I assumed that it 
would be the exception. If it is so exceptional in 
the terms that you have just described, in that one 
incident was so serious that it led to the action 
being taken, is a non-harassment order the likely 
route that would be taken? I am thinking about the 
seriousness of the event, and why you would go 
for a non-harassment order rather than another 
action or an intervention by the authorities.  

Elizabeth Welsh: If you had sufficient cause, 
you would apply for a non-harassment order, 
because it is more enforceable—the enforcement 
procedures are better than for an interdict with a 
power of arrest. If the event is at the high end, and 
you can satisfy the test, that is what you would do. 

153



3695  2 NOVEMBER 2010  3696 
 

 

Helen Hughes: At the moment, you would seek 
a non-harassment order because breach of the 
order is prosecuted by the Crown; you would not 
have to raise breach of interdict proceedings. 
However, if section 3 of the bill comes into force, 
in which breach of interdict is prosecuted by the 
police, there might be a better choice—a breach of 
interdict will be prosecuted, which might be 
preferable to a non-harassment order. The benefit 
of the non-harassment order is the prosecution: 
there is no need to raise separate proceedings. If 
the power of arrest is prosecuted by the police, to 
a certain extent it will reduce the need for the non-
harassment order.  

Stewart Maxwell: Thank you for clarifying that.  

Moving on to section 2, on legal aid, is it 
appropriate for the financial eligibility test to be 
removed from orders relating to domestic abuse, 
particularly given the current circumstances, in 
which legal aid resources are limited and will 
continue to be limited because of the public 
spending situation? 

Elizabeth Welsh: We are concerned that there 
is a lot of pressure on the civil legal aid budget. 
We have lobbied on that on many occasions. 
There is justification for family actions more 
generally having the benefit of no means test. If, 
for instance, one of your children has been 
abducted or you have been denied contact, you 
would have thought that having free access to the 
courts to enable the needs of the child and their 
care arrangements to be addressed would be a 
public policy issue. 

We have some reservations about the fact that 
domestic abuse cases have been highlighted as 
being appropriate for removal of the means test. 
Having said that, we are concerned that people 
who have been subjected to abuse have been put 
off by the cost of taking proceedings. If they are 
not eligible for legal aid, the costs of private 
proceedings are significant. Even if they are 
eligible for legal aid, as the SLAB representatives 
said, contributions can be high. The eligibility 
levels have been raised, but that has been done 
by raising the level of contributions alongside that. 
The starting point for eligibility remains the same, 
and there is a higher point beyond which you can 
still receive legal aid, but you can still pay a very 
high contribution. Access to justice for protection 
should perhaps be in a different category from 
other types of court action.  

However, there is the question of equality of 
arms. If the pursuer is not means tested, the 
defender might be able to argue unfairness under 
the European convention on human rights. For 
instance, he might be excluded from legal aid 
because he cannot meet the financial test, and 
therefore has to pay for representation, while the 
pursuer does not. 

Stewart Maxwell: You raised a couple of 
interesting points there, so I will try to separate 
them out. You mentioned that people are put off 
taking legal action by the financial test for legal 
aid. Can you quantify the extent of the problems 
that the financial eligibility test causes? Can you 
give us a figure? 

Helen Hughes: I can give a figure from my 
firm‟s point of view. It is an anecdotal figure, not 
one from an empirical study, but as much as 80 or 
90 per cent of the clients whom I see do not go to 
court because they cannot afford the legal aid 
contribution. They do not seek protective orders 
not because they are unable to access legal aid or 
because they lack grounds, but because they 
cannot afford the contribution. That is the 
experience of most family law solicitors. 

A client does not need to be rich to have to 
make a legal aid contribution. I have clients who 
are single mothers who work part time, receive tax 
credits and perhaps some maintenance and who 
would not be eligible for legal aid. SLAB will be 
able to confirm the point in more detail but, from 
memory, the income threshold at which a client 
starts to contribute is low.  

Stewart Maxwell: I will correct you: they would 
be eligible for legal aid. 

Helen Hughes: Yes, but with a contribution. 
Eligibility does not mean affordability. Under 
changes made last year, more people became 
eligible for legal aid, but that does not equate with 
affordability. 

I agree with Liz Welsh that we must have 
equality of arms. We cannot have a situation in 
which a pursuer is automatically entitled to legal 
aid but a defender is not. However, just because 
the defender may automatically be eligible without 
means testing does not mean that they would 
satisfy the reasonableness test. Therefore, a 
perpetrator of a lot of abuse would automatically 
be eligible for legal aid with nil contribution if the 
proposed rules came into play, but they would not 
necessarily satisfy the reasonableness test, as 
Catriona Whyte said earlier.  

I do not feel that defenders automatically being 
eligible for legal aid without means testing would 
mean a large increase in the number of people 
getting a full legal aid certificate. In many of the 
cases with which I deal and in many cases in 
which protective orders are sought, the defender 
has no defence. That is why the orders are 
granted. We have proof, lots of incidents and 
corroboration. People in those situations will find it 
hard to satisfy the reasonableness test. 

Dave Thompson: You mentioned affordability, 
which is important. The SLAB witnesses 
mentioned that contributions have to be paid over 
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48 months. If that were to be extended, would it 
become more affordable? 

Helen Hughes: I suppose that it would be. 
However, I agree with SLAB that, although 
someone may have a contribution of £14,000, that 
is just their maximum contribution; if the legal 
expenses are less than that, they pay the lesser 
amount. 

I often have clients with high contributions. In 
the application, I must give SLAB an estimate of 
how much the case will cost. Traditionally, 
protective order cases cost up to £2,000. SLAB, to 
be fair, will reduce the client‟s contribution until 
such time as I tell it that I have exceeded that cost. 

The question is not one of affordability. Whether 
a client pays £2,000 over two, four or 20 years, 
they still have to pay a contribution towards the 
costs. The question is whether we as a country 
and society feel that the victims of abuse should 
pay anything at all. Should we take a policy 
decision about whether victims of abuse who have 
to access protective orders should have to pay 
towards that, irrespective of how large or small 
that contribution may be? 

Stewart Maxwell: You and Mrs Welsh touched 
on why we should draw the line at domestic abuse 
cases. If we accept that the financial eligibility 
test—the means testing—should be removed for 
domestic abuse-related orders, why should it not 
be removed in other important areas of family law? 
Is your view that it should be removed for other 
areas of family law or further areas of law beyond 
that? Where would you draw the line? 

Helen Hughes: Where do we draw the line? If 
we have a big pot of money that is not exhaustible, 
we do not need to draw the line. 

Stewart Maxwell: Sometimes there is a good 
reason for drawing the line. Just because we have 
a huge pot of money does not mean to say that we 
should spend it on legal aid. 

Helen Hughes: In an ideal world, eligibility 
should be automatic if one has a family dispute, 
whether that concerns divorce, contact with one‟s 
children or a protective order. My position would 
be that people should not be required to pay to get 
family situations sorted out. They are different 
from commercial matters. 

However, we do not live in an ideal world, and 
we must be realistic. I think that protective orders 
fall into a category of their own. Because 
protective orders are needed so that people can 
keep themselves safe and be protected, they sit 
separately from other sorts of court action. Actions 
for divorce with financial provision or care 
arrangements for children are very much about 
disagreements between parents or couples about 

how to sort out the family and are not about the 
need for protection. 

11:45 

Elizabeth Welsh: I might draw the line slightly 
differently. I think that there is a public policy 
requirement for there to be no means testing in 
relation to actions that involve care of children. Of 
course, that issue is not before the committee. We 
are conscious that budgets are being heavily 
scrutinised at the moment. 

Stewart Maxwell: We have talked quite a lot 
about the financial barriers that might prevent 
people from taking cases forward. To what extent 
do non-financial barriers prevent people from 
gaining access to justice in domestic abuse 
cases? For example, this morning we heard that 
there might well be a shortage of solicitors who 
are willing to take on such work. We also heard 
about issues to do with probable cause. 

Elizabeth Welsh: The shortage of solicitors is a 
financial issue. Because legal aid remuneration for 
domestic abuse cases in particular and for cases 
in general is so poor, the number of firms that offer 
civil legal aid has been falling. Solicitors must do 
more work in such cases than they would do in a 
private case, but they are remunerated at a rate 
that is about a third of the average hourly rate that 
they might charge in a private case, so it is difficult 
for solicitors who do a high volume of legal aid 
cases to make ends meet. There is an issue of 
access to justice. SLAB‟s introduction of offices in 
which advice is provided has been of assistance in 
places such as Inverness, but we would rather that 
high street solicitors in every town could provide a 
service, so that there is broad access to justice 
and greater choice. 

An issue that arises is the difficulty of obtaining 
evidence in domestic abuse cases, but much of 
the time we are able to put together evidence from 
various sources, such as criminal convictions, 
medical reports and evidence from neighbours or 
family members. The issue is difficult, for the 
reasons that I gave earlier. 

Helen Hughes: I agree. The introduction of the 
block fee in October 2003 caused a major decline 
in the number of solicitors who undertake civil 
legal aid work. Prior to October 2003, solicitors‟ 
accounts were paid on a time-and-line basis—that 
is, we were paid per meeting, per letter and per 
time spent at the court. After the introduction of the 
block fee, solicitors got the same block fee 
irrespective of how much work they had to do. 

Domestic abuse cases and abuse cases in 
general are labour intensive. We must see a 
person in a short period of time and we must drop 
everything else because they need a protective 
order and need us in court tomorrow, not next 
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week. We must see witnesses, write to doctors, 
complete the civil legal aid application, draw up a 
writ and have at least one or two hearings. 

Many solicitors think that the remuneration that 
is provided under the block fee arrangement does 
not cover the amount of work that they do. They 
are running businesses and they have rent to pay 
and staff to pay. Many solicitors who are involved 
with the Family Law Association have found that 
the remuneration does not justify their taking on a 
case. On average, if we raise proceedings that do 
not go beyond the initial hearing stage—as most 
cases do not, because they end after we get the 
interdictory power of arrest—we are paid in the 
region of £400. If the sheriff officers have taken 
ages to find the perpetrator to serve the papers, 
they will often have been paid more than the 
solicitor was paid. When we think about a case in 
terms of man-hours, we find that we are spending 
anything from four to 10 hours doing the work. 
There is also work for the secretaries. 

It is entirely understandable that many firms 
decided that they could not afford to do this type of 
work. The remuneration issue is a major reason 
why solicitors are no longer undertaking the work. 
They make the decision with a heavy heart, but 
they just cannot afford to do the work. 

Victims of abuse have different reasons for not 
raising proceedings. They can be scared, in 
extreme cases. I have advised clients that there is 
no point in applying for a protective order, because 
the perpetrator of the abuse is so abusive. An 
interdict is a court order, not a wall of steel. If the 
perpetrator knows where the client stays or where 
their children go to school, he will find them 
whether or not they have an interdict. Everyone 
who does this type of work has a percentage of 
clients who will not raise the orders simply 
because they need to disappear and be in another 
area where the perpetrator will not find them. 

Stewart Maxwell: I presume from what you 
have both just said that the removal of the 
financial eligibility test will not have much impact 
on the supply of solicitors willing to take up such 
cases. 

Elizabeth Welsh: That is right because it is not 
about the client‟s ability to pay; it is about the rate 
of pay that the solicitors— 

Stewart Maxwell: It is about their level of 
reimbursement. 

I have a final area of questioning. You will have 
heard evidence today and previously about the 
potential mix of actions for which private clients 
pay and legal aid is used. That is different from 
what happens at the moment. How wise an idea is 
that and how easy would it be in practice to 
separate out those bits that would be fundable by 

legal aid from those bits that would clearly be paid 
for privately? 

Elizabeth Welsh: That would not be too much 
of a difficulty because an action can be raised as a 
stand-alone action. If the client is married, for 
example, or there is a residence issue to do with a 
child, we could raise an action for divorce and 
residence that is separate from the action for 
protective orders. That is perfectly competent and 
we do that quite often. A client might come in and 
need a protection order right away, although they 
might not have reached the point at which they 
want to instruct us to raise an action for divorce 
and it might not be apparent that there is any issue 
with the care of the children. We will often raise an 
action that is simply about protective orders. 
Subsequently, other issues might arise and it 
might become appropriate for the client to instruct 
us to proceed with those. If the bill is passed, 
stand-alone actions will become the norm and the 
other craves will be dealt with by other legal aid 
applications, which will be dealt with in the normal 
way or through private feeing. Catriona Whyte 
referred to the limitation that we cannot charge a 
client privately for work that we are doing in the 
same case for which we have the benefit of a legal 
aid certificate. 

Helen Hughes: I agree. In practice, we would 
have to raise an action as a stand-alone action, 
which we often do at present anyway. However, 
for it to be transparent to the client, they need to 
know what they have to pay for and what they do 
not have to pay for. The solicitor needs to know 
what they are being paid for under legal aid and 
what they are being paid for by a private client. To 
make it clear and simple, the eligibility test would 
have to be in relation to stand-alone actions in 
which only protective orders are sought. 

Stewart Maxwell: I assumed much the same 
and that the obvious outcome would be for you to 
separate out the actions and have a stand-alone 
action for a separate crave. What would be the 
impact of that on the system? Given some of the 
arguments and discussions that we have heard 
with previous witnesses about the likely cost 
impacts if the bill were brought into being, if 
solicitors reasonably separated out the actions 
and made them all stand-alone actions and there 
was no longer a financial eligibility test, what 
would the impact be? Surely the number of actions 
would go up whereas, before, they were dealt with 
collectively as one mixed action, or one action that 
contained all the different elements. If they were 
separated out, two actions would have to go 
before the court. 

Helen Hughes: I raised an action for divorce 
and residence a week ago as well as for exclusion 
orders and interdicts and so on. All that the court 
is dealing with just now are the interdicts and the 
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exclusion orders and that is all that it will deal with 
because they are covered by the emergency 
regulations for legal-aided clients. To be fair, those 
parts of the actions are normally dealt with in the 
first two to three weeks of the action being raised 
and they are never revisited. Normally, we are 
granted a power of arrest and the legislation 
grants that power for up to three years. Unless the 
case is to do with extreme behaviour, most 
sheriffdoms will grant it for a year and we will 
revisit it in a year‟s time because we are sitting 
with our power of arrest. The vast majority of 
cases will be resolved by the time we reach that 
stage. 

Although there might be a separate process, 
that would not result in additional hearings 
because, at present, even when there is one 
action with many craves, they are dealt with as 
separate entities by the courts. If anything, the 
change would simplify matters. We would deal 
with the protective orders and when we raised the 
separate action for divorce or whatever other 
orders we were seeking, they would be distinct as 
they should be. 

Elizabeth Welsh: As Helen Hughes said, 
emergency orders would be sought at the 
beginning in interim hearings. If there were issues 
with regard to the children, they would be dealt 
with at child welfare hearings, where the protective 
orders would not be considered. There is a 
separate procedure, if you like, within the action 
itself for dealing with the different craves. If there 
were financial orders to deal with, they would have 
to be dealt with either by motion procedure, if an 
interim order were being sought in relation to 
financial matters, which again would be dealt with 
separately from the protective orders, or by a proof 
at the end of the case. I agree with Helen Hughes. 
I do not think that the system would be clogged up 
in any way. 

Stewart Maxwell: You both mentioned the 
emergency procedure. Do the comments that you 
made in answer to that question apply both to 
emergency circumstances and to non-emergency, 
normal circumstances?  

Helen Hughes: I will clarify what I mean by 
emergency. Under regulation 18, someone can 
get emergency legal aid, but only for certain 
aspects of the case, such as interdicts, exclusion 
orders or orders in relation to children. Although I 
would raise an action where there would be craves 
for divorce, financial provision and residence and 
so on, the only bits that I could pursue at the early 
stages would be the interdict, the exclusion order 
and the orders in relation to children. That is what I 
mean by emergency regulations—that is what they 
cover. 

Equally, if I were raising the same action for a 
client who was not in receipt of legal aid, the only 

things that the sheriff would deal with immediately 
would be the emergency matters. All court 
procedures are that the exclusion orders and 
interdicts and so on are dealt with within a hearing 
where that is all that is being addressed. If there 
are issues over the children, a separate child 
welfare hearing is assigned. 

Stewart Maxwell: I understand that. In effect, 
you are saying that it does not matter how it is 
taken forward; it is dealt with separately. It is 
identifiable within the case. 

Helen Hughes: Yes. 

The Convener: Section 3 relates to the breach 
of interdict with power of arrest. To some extent, 
we went over this earlier. Time is finite, I am 
afraid. Unless there is some pressing need for 
others to speak, I ask that only one of the 
witnesses responds to questions. 

Robert Brown: On the breach of interdict, 
presumably the possibilities are a breach of 
interdict action, the arrangements whereby, under 
the power of arrest, someone can be kept in 
custody for two days and perhaps contempt of 
court. I do not think that contempt of court is used 
to any significant extent. Is that your experience? 

Helen Hughes: That is my experience. You can 
raise breach of interdict proceedings only if the 
Crown is not prosecuting. Before we can raise 
breach of interdict proceedings, we have to ask 
whether the case is being prosecuted. If an 
incident is serious, it will be getting prosecuted. 
That is the major reason why a lot of breach of 
interdict proceedings are not raised. The other 
reason is that there is a separate legal aid 
application, which requires a separate legal aid 
contribution, and people cannot afford it. In my 
experience, contempt of court is not used because 
those proceedings are raised at the instance of the 
pursuer, whose order is being breached and they 
have to apply for separate legal aid to raise them. 
Those proceedings are not raised, simply because 
of the cost. 

Robert Brown: The implication of that is that in 
effect the criminal law would deal with the more 
substantial issues. The two-day arrangement 
would presumably apply in situations short of that, 
where there was abuse of modest significance—
enough to have had an interdict with a power of 
arrest attached and to have had it breached. How 
effective is the two-days-in-custody arrangement 
at sorting out immediate problems, in that it cools 
the situation down and gives people the breathing 
space to do what they need to do? 

Helen Hughes: In my experience, it is 
reasonably effective. My understanding is that the 
reason for the two-day arrangement is to give 
people enough time to raise breach of interdict 
proceedings, but breach of interdict proceedings 
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are a civil process, so the raising of them does not 
afford any additional protection. To a certain 
extent, it gives people breathing space to decide 
whether they want to raise breach of interdict 
proceedings, but it does not afford any additional 
protection. 

Robert Brown: It is also a shot across the bows 
of the defender in that situation, is it not? 

Helen Hughes: Yes. 

Robert Brown: It is a penalty of a sort. Linked 
into all that, under section 3 there is the new 
criminal offence of the breach of the interdict with 
a power of arrest. That raises the issue of 
corroboration of the breach itself, but does it have 
any implications for the establishment of the need 
for the order, which is often granted on an 
emergency or interim basis in the first place? 

12:00 

Helen Hughes: If we raise breach of interdict 
proceedings at present, we must prove beyond 
reasonable doubt that a breach happened. Under 
civil evidence rules, corroboration is not required. 
If breach of interdict becomes a criminal offence, 
the rules of criminal evidence, which require 
corroboration, will apply. We may just have to live 
with that. If we want someone to be prosecuted 
under the criminal system, the ECHR and so on 
require there to be corroboration. 

At the end of the day, breach of interdict is a 
serious matter. I would be concerned if 
corroboration were not required. Part of me says 
that we should not want corroboration, because it 
will then be easier to prove breach of interdict. 
However, if the matter is prosecuted under the 
criminal system, it will be difficult not to have 
corroboration, given the need to be fair to 
everyone who is involved. I do not think that such 
an arrangement would be ECHR compliant. 

Robert Brown: Does Mrs Welsh have a 
different view? 

Elizabeth Welsh: No. 

The Convener: Finally, we turn to the definition 
of domestic abuse, which has already attracted 
comment. 

Cathie Craigie: Mrs Welsh, you said that you 
did not agree that the definition needed to be 
included in the bill. Your position on the issue is 
clear. However, if no definition is provided, will it 
be sufficiently clear to the courts, the police, the 
Scottish Legal Aid Board and others what the term 
means, especially in relation to the criminalisation 
of breaches of interdict? 

Elizabeth Welsh: I would ask whether the 
protections that sections 1 and 3 add require to be 
limited to cases of domestic abuse. Removing the 

word “domestic” would make slightly more sense 
of section 1, which provides that 

“Every individual has a right to be free from harassment”. 

If that is the case, why is the protection that is then 
offered limited to people who have been subject to 
domestic abuse? 

Like Helen Hughes, I have a great deal of 
experience of acting for women who have suffered 
domestic abuse. I recognise that it is a specific 
problem and that specific protections are needed. 
However, I am not sure that that is helpful in this 
context. If the word “domestic” and the restriction 
that it creates were removed, the bill would be 
perfectly effective and would offer protections to 
people who should have them and should benefit 
from the additional assistance that the bill offers. 

There is a difficulty in defining “domestic”. The 
definition of abuse in the bill is the same as the 
definition in the Protection from Abuse (Scotland) 
Act 2001, which is perfectly effective. That is a 
non-exclusive definition. It defines abuse as 
including certain behaviours, which means that 
any behaviours that are not specifically listed can 
still meet the test of being abuse. That is helpful. If 
we define domestic abuse in the bill, we will 
encounter situations in which we recognise abuse 
as domestic but that abuse does not correspond to 
the definition. 

There is a difficulty in section 4(1)(a)(ii), which 
refers to 

“a partner in an established relationship of any length”. 

How do you define “an established relationship” 
without reference to its length? If it is “of any 
length”—for example, a brief relationship of one or 
two dates—it cannot be described as “an 
established relationship”. There is a contradiction. 
We are aware of situations in which there is abuse 
or harassment of people following an internet 
relationship, when those people have never met 
physically. There may also be abuse following a 
very brief relationship—which could barely be 
described as a relationship—when a perpetrator 
decides that he wants there to be a connection 
and harasses a person who went out with him 
once or twice. In our view, those situations would 
not fall within the definition, which would cause 
more problems than it would solve. 

In our view, we should limit ourselves to defining 
abuse. The police have definitions of domestic 
abuse that they use in determining who fits the 
criminal criteria, but in other legislation such as the 
Children‟s Hearings (Scotland) Bill, which contains 
a new ground on domestic abuse, there is no 
definition. That is yet to be tested, but in practice 
we have not previously required to define 
domestic abuse and I believe it would be limiting 
rather than helpful to do that. 
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Cathie Craigie: How do legal practitioners 
currently understand domestic abuse? 

Elizabeth Welsh: We do not need to define it. 
For example, the abuse provisions in the 
Matrimonial Homes (Family Protection) (Scotland) 
Act 1981 are quite limited. The act does not define 
domestic abuse, but it defines the parties who can 
access orders as those who have been in a 
relationship. They would be spouses, cohabitants 
or former cohabitants. The Protection from Abuse 
(Scotland) Act 2001 is open on the matter. Under 
its provisions, there does not have to be any 
relationship between the parties before it is 
possible to apply for orders. 

The issue is relevant in the children‟s hearings 
provisions, and it can also be relevant in relation to 
contact actions. The Family Law (Scotland) Act 
2006 introduced an element whereby domestic 
abuse can be a factor when someone is looking at 
a contact action. Again, however, I do not think 
that the definition there has been particularly 
helpful, because the courts previously looked at 
abuse as a factor in such actions. That might be a 
good example because, arguably, the provisions 
of the 2006 act have not particularly helped. I think 
that there are pros and cons on both sides. 

James Kelly: Just to develop the discussion on 
the relevance of a definition of domestic abuse, in 
relation to the black and ethnic minority 
communities, do you believe that the current law is 
adequate where there is abuse from extended 
family members in relation to honour-based 
crime? 

Helen Hughes: I have some experience of that. 
I act for quite a few clients from the Asian 
community. I do not think that the definition of 
domestic abuse as it is stated in the bill would 
necessarily help, because it does not include 
cousins or uncles or what have you. I think that we 
need to define abuse, which is defined quite 
specifically in section 7 of the 2001 act. The word 
that is the problem is “domestic”. If we endeavour 
to define that, all that we will achieve is to exclude 
people. The definition will not be inclusive because 
we will always find someone who falls outside the 
definition. For example, if a woman‟s boyfriend is 
being abusive towards her teenage children, they 
would not be covered by it. The problem when we 
define something is that someone will always find 
a way to exclude a person. 

If the purpose of the bill is to protect the victims 
of abuse, surely it would be better simply to define 
abuse and to have as the test the need for 
protection rather than the need to prove that the 
abuse was domestic. Otherwise, we will exclude 
people who need as much protection as someone 
who is married or in a relationship with someone. 
Why should they not be afforded the same 

protection when they are experiencing similar or 
perhaps more severe elements of abuse? 

The Convener: Rhoda, do you have any 
questions? 

Rhoda Grant: Just a quick one on the costs of 
cases. You talked about the difference in costs—
or perhaps the lack of difference—between 
primary and ancillary cases. When someone is 
eligible for legal aid, what is the usual amount 
payable for protective orders in primary and 
ancillary cases? Do the amounts differ or are they 
the same? 

Helen Hughes: By “amount payable”, do you 
mean their contribution or the amount that the 
solicitor receives? 

Rhoda Grant: The amount that the solicitor 
receives from the Scottish Legal Aid Board. 

Elizabeth Welsh: We think that £450 is a 
baseline. There is an initial instruction fee, which I 
think is £210, and then a fee for an interim 
hearing, or possibly two. After the interim interdict 
is moved, there is a continued interim hearing to 
move for power of arrest or a non-harassment 
order, and the fee would probably be about £100 
for each of those, so the total would be about £400 
for an action that did not go any further. As Helen 
Hughes said, such actions commonly do not go to 
full proof, often because they are not defended. 

Rhoda Grant: And that would be the same 
regardless of whether it was a primary action or 
part of an ancillary action? 

Elizabeth Welsh: It would be different if, for 
instance, it was an ancillary crave in a divorce 
action, as the divorce, if it were defended, might 
progress to a proof or to undefended affidavits, so 
there would be further procedure to conclude a 
divorce, which would be an additional cost. 
However, again, that might be only another £400, 
if it were undefended. 

Rhoda Grant: But if the divorce part were not 
covered by the action, that £400 would not come 
into play. 

Helen Hughes: I deal with many cases that 
involve neighbour disputes, and we have to raise 
actions for interdict with powers of arrest. They are 
a good example, and that might be a way of 
getting some figures. I do not know the figures, 
and can speak only from my experience, but you 
might want to examine SLAB figures for cases in 
which people have raised actions under the 2001 
act as a stand-alone action. Those actions 
commonly finish after a few hearings because they 
are often undefended. On average, the fee is 
about £400 to £500 at the most, plus sheriffs 
officers‟ fees, which are at least £100 or so, 
because they have to serve papers twice—first the 
initial papers, then the powers of arrest—but can 
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be as high as £250 or more, if they have to find 
the perpetrator. There are no court fees, because 
people with legal aid are exempt from paying court 
fees.  

If the actions are going to be viewed as being 
stand-alone actions, the best way of sorting out 
the cost is to look to how much is being paid in 
relation to cases under the Protection from Abuse 
(Scotland) Act 2001, which definitely are stand-
alone actions. I have raised quite a few of them, 
so there must be quite a few of them about. 

The Convener: I thank you both for your 
attendance. Your evidence has been exceptionally 
helpful. 

12:12 

Meeting suspended. 

12:13 

On resuming— 

The Convener: The final witness today is Carl 
Watt, the director of Stonewall Scotland. I am 
sorry that you have been kept waiting so long, Mr 
Watt, but we have had a fair amount to get 
through. 

Bill Butler will open the questioning. 

Bill Butler: Mr Watt, to what extent do you feel 
that domestic abuse is an issue within the lesbian, 
gay, bisexual and transgender community? 

Carl Watt (Stonewall Scotland): I thank the 
committee for inviting us to share information with 
you. It is quite difficult for us to do so, as there is a 
lack of evidence out there, but we have done 
some work, as have some other LGBT 
organisations in Scotland. 

The good thing about the bill is that it treats 
same-sex partners and civil partners equally. 
Domestic violence takes place in same-sex 
relationships, just as it does in heterosexual 
relationships, and we welcome the fact that that is 
accepted in the bill.  

12:15 

Some things regarding domestic abuse are 
going to be the same, regardless of the sexual 
orientation of the individuals involved. However, 
some additional things also need to be taken into 
consideration when looking specifically at LGBT 
people in relationships. I will give you two 
examples. First, someone coming out to their 
partner as lesbian, gay or bisexual can be a trigger 
point for domestic violence, and the threat of being 
outed to family, friends and colleagues could be a 
factor in that domestic abuse. The second 
example would be the stress that is placed on 

family relationships when someone starts gender 
reassignment treatment, which creates a major 
risk point for abuse from partners and, possibly, 
family members. 

Stonewall did some research into the health of 
lesbian and bisexual women, the results of which 
were published in “Prescription for Change”. It 
found that one in four lesbian and bisexual women 
has experienced domestic violence. That is the 
same as the national figure for women in general. 
The finding echoes an earlier UK-wide survey of 
LGBT people, which identified the same ratio. 

In two thirds of the cases that were covered in 
“Prescription for Change”, the perpetrator was 
another woman, and four in five of the incidents of 
domestic violence were not reported to the police. 
In cases that were reported, between a third and a 
half of victims were not happy with the outcome.  

I should mention two other projects: LGBT 
Youth Scotland‟s domestic abuse project, which is 
a mainstreaming project that supports people to 
support LGBT people who are experiencing 
domestic abuse; and a new publication that shows 
the experiences of transgender people in Scotland 
who have suffered domestic abuse.  

Dave Thompson: The Law Society has 
suggested that it might be preferable to improve 
existing mechanisms rather than bring in new 
legislation, and ASSIST has said that the current 
legal framework is not tenable. I know that you 
have said that there is a lack of evidence out 
there, but can you comment on how effective the 
existing mechanisms are for dealing with domestic 
abuse, particularly in relation to same-sex 
couples? 

Carl Watt: As I said, the figures suggest that the 
incidence in same-sex couples is the same as it is 
in heterosexual couples, but we have not drilled 
down to find out exactly what the situation is on 
the ground. We know that there is a lack of 
visibility of support for LGBT people who are 
suffering domestic abuse. They might not feel that 
they can access the services. That is a broader 
issue in relation to LGBT people and access to 
many public services. Often, they feel that they 
might be indirectly discriminated against. Some 
simply do not feel comfortable or included, and 
some feel that they have not been taken as 
seriously as they would be if they were 
heterosexual. 

There are a few reasons why people are not 
coming forward. A community safety report that 
we produced in relation to the Offences 
(Aggravation by Prejudice) (Scotland) Act 2009 
showed that around 80 per cent of LGBT people in 
Scotland did not report to the police instances of 
physical or verbal abuse in the streets. 
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I think that those statistics will change, as a lot 
of work is being done with ACPOS and police 
services across the country. Since the 2009 act 
came in, proactive steps have been taken by the 
police to engage with LGBT communities, give 
them the confidence to come on board and assure 
them that they will be treated equally when they go 
to access the services.  

Either new, additional services must be put in 
place around Scotland or we must ensure that the 
services that are in place are LGBT inclusive and 
are able to handle the issues of an LGBT person 
as well as they can handle those of a heterosexual 
person, and that is a matter of training and 
awareness raising for some people involved in 
those services.  

Dave Thompson: Do you think that the bill will 
encourage people to report? Will the bill improve 
the situation that we have at the moment? 

Carl Watt: I think that the bill is about raising 
awareness—raising awareness of the legislation 
and encouraging LGBT people to use it and to 
understand their rights. The key issue is what we 
need to do behind that to develop some sort of 
training and awareness work for, for example, the 
police and legal services and to support services 
that encourage engagement with the LGBT 
community. There is an element of work that 
needs to be done. It is not insurmountable, but it 
will take some time and energy. 

James Kelly: Do you agree with the Law 
Society that there has been no great take-up of 
the current remedies that are available to deal with 
domestic abuse? 

Carl Watt: I could not comment on that. I am 
not going to guess the reasons for that view as I 
am not fully aware of the evidence. If I was 
speaking on behalf of LGBT people, I think that I 
would say that the issue comes back to 
awareness and the fact that there is a bill on 
domestic abuse that includes them. 

James Kelly: If you reflect on the issue after the 
meeting and have any additional thoughts on the 
bill, you could supply them to us in writing—if that 
is appropriate, convener. 

The Convener: That would be helpful. 

Carl Watt: I certainly will. 

Stewart Maxwell: You will have heard our 
earlier discussion about the meaning of domestic 
abuse and whether how it is identified and defined 
in the bill is appropriate or helpful. Do you think 
that a statutory definition of domestic abuse would 
be helpful in tackling cases in the LGBT 
community? 

Carl Watt: In Stonewall, we often use the term 
“domestic violence”, which includes violence in a 

partnership and violence related to a young 
person who comes out in their home environment 
and is then a victim of abuse. The term is broad in 
that regard. 

That said, having listened to everyone else and 
read some of the documentation, I see that people 
seem to be divided on the issue. I think that we 
should worry less about the term “domestic abuse” 
and what it is and more about ensuring that the 
legislation and policies are in place to ensure that 
nobody falls through the cracks in terms of the 
different forms of abuse that have been identified 
in the committee‟s proceedings of the past couple 
of months. 

There is a question whether hate crime 
legislation can be used in the home as well as in 
the community and the workplace. I am happy with 
the fact that domestic abuse includes 
partnerships. I would have to leave it to other legal 
services to decide whether the definition should be 
extended to the wider family, but ultimately it is a 
case of ensuring that the gaps that were identified 
earlier are filled in before the bill is finalised. 

Stewart Maxwell: Do you not think that the 
common law and the current understanding of 
domestic abuse is a more flexible tool to address 
the issue than a definition in statute? The current 
understanding covers partners and ex-partners—
which includes those in same-sex relationships—
whether those people are married, civil partners or 
just in a relationship. Is that not a more helpful way 
of dealing with the subject rather than trying to put 
a definition of domestic abuse in legislation? You 
will have read about and heard this morning some 
of the arguments on who should and should not be 
included and how such matters are defined. 

Carl Watt: Widening out the definition would 
obviously add complications, but I also heard the 
gentleman from the Scottish Legal Aid Board say 
that it could work either way—with the general 
definition of domestic abuse or with the term being 
defined in a much more structured manner. Again, 
I think that that decision has to be taken by people 
with more of a legal mind than I have. My main 
concern is that some of the individuals that have 
been identified would fall through the gaps. If the 
bill looks formally only at partnerships, we should 
look at other ways to ensure that other forms of 
abuse are picked up. 

Stewart Maxwell: I suppose that the nub of my 
question is: do you think that it is helpful to put in 
statute, in black and white, that a partner is 
somebody who is  

“in an established relationship of any length” 

and that that can be, for example, a civil partner? 
Is it helpful to say in the legislation that members 
of the LGBT community are clearly included, or is 
the application of the current common law good 
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enough? Do you think that the specific definition in 
the bill is helpful? 

Carl Watt: I am sorry—I obviously picked you 
up wrongly. You should not have let me continue 
for so long.  

I would say that it is good to see the definition in 
writing and in the bill. It shows an inclusiveness, 
and it is very positive to acknowledge civil 
partnerships and same-sex relationships at this 
point in time, when we are still working towards 
achieving a much higher level of equality. 

The Convener: Are there any specific issues 
with regard to legal aid—there may not be—in so 
far as the gay community is concerned, or do you 
simply adopt the arguments that we heard earlier? 

Carl Watt: I would just say more of what I said 
earlier. By encouraging and giving support to the 
organisations that provide legal aid and ensuring 
that their services are equality driven and that all 
individuals who come through the door are treated 
equally, further accessing of services in the future 
can be encouraged. There is some two-way work 
to be done: confidence building to encourage the 
people who suffer domestic abuse to come 
forward, and skills supporting for legal services. 

The Convener: I was actually more concerned 
about individual access to legal aid. You will have 
heard what was said earlier. Does Stonewall know 
of any incidents in which access has proved a 
problem? If there have been no incidents, just say 
so. 

Carl Watt: We have a general problem. We 
have a project called the good practice 
programme, which is funded by the Scottish 
Government and which has identified major 
barriers to LGBT people accessing public services 
and services in general. There is a lot of detailed 
documentation on that, and the situation for legal 
services will not be much different—there will be 
the same problems and experience of 
discrimination. The issue is about building, 
supporting and giving front-line service staff within 
organisations an understanding of how to deal 
with situations that can sometimes be slightly 
more complex than others. 

The Convener: Does Rhoda Grant have any 
questions? 

Rhoda Grant: To follow on from the previous 
question, has there been any case in which civil 
legal aid or the like has not been granted, or in 
which the courts have looked at domestic abuse 
between same-sex couples differently from abuse 
within heterosexual relationships? 

Carl Watt: I do not have evidence on that, but it 
is something that I am interested to look into after 
today. Perhaps someone around the table knows, 
but I am not sure how such incidents are recorded 

and whether cases are recorded as such when 
they take place in a lesbian, gay or bisexual 
relationship or involve a transgender person.  

The Convener: Mr Watt, thank you very much. I 
think that this is the first time that you have given 
evidence before the committee. The committee 
appreciates the clarity and brevity of your 
answers. 

Carl Watt: Thank you. 

The Convener: The committee will now move 
into private session for the remaining agenda 
items. 
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10:16 

On resuming— 

Domestic Abuse (Scotland) Bill: 
Stage 1 

The Convener: We now come to item 5, the 
fourth and final evidence session on the Domestic 
Abuse (Scotland) Bill, which was introduced by 
Rhoda Grant. Ms Grant has indicated that she will 
attend for the evidence given by the first panel of 
witnesses before she gives evidence as part of 
panel 2. 

I welcome the first panel of witnesses: Fergus 
Ewing, the Minister for Community Safety, whom 
we have not seen for absolutely ages; Colin 
McKay, of the Scottish Government’s legal 
systems division; Simon Stockwell, of the family 
and property branch of the civil law division; and 
Lesley Irving, of the gender equality and violence 
against women branch of the equality unit. 

I invite Mr Ewing to make a short opening 
statement. 

Fergus Ewing: We all agree that domestic 
abuse is abhorrent, repellent and a stain on 
Scottish society. Therefore, any measures to 
tackle it are welcome. I also welcome the debate 
that the bill has generated. It has shown that 
changes to the law are needed in this area. 

The evidence that has been submitted to the 
committee also shows that progress has been 
made. In particular, witnesses have said that the 
way in which the police and the Crown Office deal 
with domestic abuse has greatly improved in 
recent years.  

Turning to specific provisions in the bill, we 
support the removal of the requirement to show a 
course of conduct from non-harassment legislation 
in domestic abuse cases. We also support the 
criminalisation of breaches of interdicts, with 
powers of arrest that are designed to tackle 
domestic abuse. 

We have concerns about the costs that the bill 
might bring. I recognise the points that have been 
made by the Association of Chief Police Officers in 
Scotland and the Crown Office that the costs to 
the police and to the Crown Office would be 
negligible. There might indeed be some savings if 
changes to the law enable effective action against 
perpetrators to be taken more quickly. 

However, as the Scottish Legal Aid Board has 
said, there could be substantial costs to the legal 
aid budget. That will very much depend on the 
increase in the volume of applications and orders, 
which is of course very hard to predict. There will 
also be costs to the Scottish Court Service, 
through an increase in the number of cases and 
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because people who receive legal aid are exempt 
from court fees. 

I have a great deal of sympathy for the view that 
people who are required to take legal action to 
protect themselves from domestic abuse should 
not have to pay to do so. Regrettably, however, 
we must be mindful of the costs to public funds at 
a time when the legal aid budget is under severe 
pressure. 

In considering public expenditure in this area, 
there is much to be said, in my view, for expecting 
those who are convicted of crimes to meet the 
cost of those crimes if they can afford to do so. 
That is beyond the scope of the bill before us, but 
if we were to move in that direction in future, it 
might free up some money to offer victims of 
abuse greater protection. 

We have noted some technical and drafting 
points in respect of the bill. The legislation in this 
area is complex, and some technical amendments 
will be required. I will write on those detailed points 
to the member in charge and the committee, with 
whom the Government is happy to work. 

I recognise the need to examine the definition of 
domestic abuse in section 4. I understand why the 
definition is there, and I note that the Crown 
Office’s evidence showed that prosecutors would 
need certainty on whether an offence had been 
committed. Equally, however, evidence to the 
committee has demonstrated significant doubts 
about the proposed definition. Again, we are 
happy to work with the member in charge and the 
committee to consider the options in that area. 

I look forward to the committee’s questions. 

The Convener: You have anticipated a number 
of them, which is useful for our question session. 
James Kelly will begin. 

James Kelly (Glasgow Rutherglen) (Lab): 
Good morning, minister. No one who listened to 
the committee’s evidence sessions could have 
failed to be struck by the impact that, sadly, 
domestic abuse still has throughout Scotland. We 
would all agree with the minister that it is a “stain 
on Scottish society”. 

Some of the evidence that we have taken 
suggests that the current legal remedies are not 
accessible—Scottish Women’s Aid stated that 
they are “toothless” and “ineffectual”. I am 
interested in the minister’s views on the current 
process and the criticisms of its weaknesses. 

Fergus Ewing: I tend to agree with you and 
with the witnesses who suggested that the current 
remedies are not sufficient and are to some extent 
not used frequently, if at all. That is why I have 
broadly indicated our support for the principal 
measures in the bill. There is a consensus in 
principle on that. The work that we must all do to 

move forward involves sorting out the detail and 
the definitions, and is extremely important. 

The main problem as I understand it—I hope 
that I am not misrepresenting anyone; I did not 
have the opportunity to listen to the evidence but I 
have read parts, although not all, of it in the 
Official Report—is that breach of interdict is a very 
difficult process. It is extremely difficult for the 
female to put her head on the block and pursue 
the matter in court, so the proposal to criminalise 
such breaches and to require the state to take 
over the responsibility for pursuing them is 
absolutely right. 

However, that proposal carries with it the 
concomitant responsibility on Parliament that, if we 
create a crime, we must define it, so that the 
prosecution authorities know in which 
circumstances they should prosecute and in which 
they should not. That means that the definition 
assumes a great deal of importance. In one sense 
it is a technical matter, but in another it is an 
important issue that infringes on prosecution and 
on human rights. I hope and suspect that there 
may be a measure of consensus in relation to that 
analysis of the situation. It certainly seems to be 
borne out by practitioners in the field, who said 
that in their experience the current system is not 
working as effectively as we would all wish it to. 

James Kelly: I think that we would all agree 
that it is important in these matters to ensure that 
the detail is precise and accurate.  

What is your assessment of the particular 
problems with civil actions in relation to domestic 
abuse? What could be done to tackle those? 

Fergus Ewing: As I said, the measures in the 
bill will go some way towards improving access to 
justice. Different orders are available at present; I 
understand from some of the witnesses that non-
harassment orders are regarded as being a more 
effective method of protection than interdicts. That 
may be because the process of dealing with 
breaches of interdict has not been effective—I 
hope that if it becomes more effective in future, the 
perspective of practitioners will change. 

We quickly get into issues of definition and 
technical issues when we study exactly how we 
propose to improve the law, but we all recognise 
that we should support in principle the measures 
in the bill—particularly those in sections 1 and 3—
and sort out the details so that the measures work 
as we would all wish them to. That would improve 
access to this important area of remedy in 
Scotland so that women—it is the norm for the 
victim of abuse to be female—who may have been 
subject to a long series of assaults on many 
occasions over many years are able to come 
forward and are not inhibited from doing so. 
Indeed, when they come forward, they should find 
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that they have a fair and effective legal system 
that provides them with a more effective remedy 
than has been available in the past. 

That is why we believe that the bill would 
contribute to greater success. 

The Convener: Is Mr Kelly satisfied with those 
responses? 

James Kelly: Yes. 

The Convener: Minister, you said that section 1 
was generally acceptable, but do you have any 
specific objections on the detail? 

Fergus Ewing: I am aware that there has been 
some argument about the meaning of 
“harassment”, which, from my recollection of the 
Official Report, I think that Mr Brown raised. He 
suggested that the word implies conduct that takes 
place more than once.  

We have looked into the matter in some detail, 
and it is probably more appropriate that I reply in 
detail in writing, because the note that I have is 
long. I have studied it. We need to consider the 
matter carefully, but we are reasonably satisfied 
that “harassment” does not seem to require 
conduct that takes place on separate occasions.  

We will write to the committee on that point 
rather than take 15 to 20 minutes to go into a long 
series of largely technical points, if that is okay. 

The Convener: That is perfectly acceptable. 
There will have to be correspondence not only 
with the committee but with the member in charge 
of the bill. 

You dealt with finance and legal aid. I ask 
Robert Brown to pursue that aspect. 

Robert Brown: Before I do so, I will comment 
on the point that the minister raised about 
harassment. To borrow a phrase from elsewhere, 
is harassment perhaps a process as much as an 
event? Is some element of things going on into the 
future the essence of the definition? The minister 
said that he would come back to us on the matter, 
so I will not pursue it too far at the moment. 

Fergus Ewing: The first question is: what is the 
dictionary definition of harassment? I do not think 
that all the definitions—there are several—
necessarily entail there being two separate, 
distinct events. There is perhaps an implication 
that the conduct not only happens over a second 
or two of an event but may happen over a period 
of two hours, for example. In the subject matter 
that we are talking about, a female may be the 
subject of a row, with the verbal abuse continuing 
over two or three hours and eventually becoming 
physical abuse. I do not think that anyone would 
say that that is not harassment. 

Robert Brown: That is helpful.  

The Government made some changes to the 
legal aid arrangements a while back, one of the 
consequences of which was that someone with a 
disposable income of more than £25,000 could be 
assessed for a legal aid contribution of up to 
£14,000. We were told by the Scottish Legal Aid 
Board that that contribution could be paid in 
instalments over four years. That sounds like a 
pretty significant deterrent for people on a 
relatively modest income, particularly in the 
context of domestic abuse. Do you have any 
comment about the limitations that a contribution 
at the higher end can cause in such situations? 

10:30 

Fergus Ewing: I think that you questioned Colin 
Lancaster on that. You put it to him that 
contributions would have to be paid over 12 
months. Perhaps, like mine, your recollection of 
private practice is a bit rusty, because he was able 
to say that any contribution would, in fact, have to 
be paid over 48 months. That means that any 
contribution can be paid over a longer period, 
which makes it more affordable for someone who 
does not have a large income. 

I will make two points about that. First, I 
recollect that the evidence shows that no 
contribution at all is payable in 77 per cent of 
cases. Secondly, and more relevantly, I repeat 
another point that Mr Lancaster made in his 
evidence. Although the contribution that is payable 
in a case might be £14,000—from memory, that is 
the figure that he mentioned—the actual fees in 
the case might be £1,000. There is a difference 
between the contribution that is assessed and the 
actual payment, and one might expect the 
payment to be somewhat lower than the 
contribution in such cases. The committee might 
well want to dig deeper into that area. Perhaps it 
has already done so; I am not sure. Mr Brown 
characteristically threw a googly into the debate, 
quite rightly, when he raised the further factor that 
the Legal Aid (Scotland) Act 1986 allows for 
special provision to be made on expenses in some 
cases, which Mr Lancaster acknowledged. It is a 
complex area, but I repeat that there is a 
difference between the contribution that is 
assessed and the actual payment. 

I could be wrong, because I do not have the 
statistics, but I would be surprised if the 
proceedings in the cases that we are discussing 
are typically or ordinarily hugely protracted, as 
they might be in, for example, residence and 
contact cases. We have seen recently that some 
of those cases last for several weeks because of 
disputed evidence about incidents involving the 
children. The cases that we are discussing 
probably tend to be a bit less complicated, a bit 
more straightforward and a bit shorter, so the 
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expenses tend to be a bit lower. However, I am 
sure that the Scottish Legal Aid Board will 
provide—if it has not already done so—statistical 
evidence that shows whether what I have just said 
is correct or not. That might help the committee to 
make a judgment on the difficult question of the 
costs to the public purse that might be created by 
the bill. 

Robert Brown: There is no question but that 
the legal aid provisions in section 2 are one of the 
difficult areas of the bill in a number of respects. 
We have had evidence from some sources that 
some people are put off by the financial 
implications. The woman—it frequently is a 
woman—might have left the house, she might be 
off sick from work, she might have had to give up 
work because of the background, she might have 
responsibilities for the children that were 
previously shared, or she might not have access 
to the value of the house. There are a number of 
reasons why her circumstances might be much 
more financially straitened than they would 
otherwise be if she had a normal income. 

First, does the Government accept that? 
Secondly, has any thought been given to how the 
availability of legal aid might be improved for 
people in that situation, even if the mechanism in 
the bill is not the right one to use to achieve that? 

Fergus Ewing: It is reasonable to say that the 
Government has extended the availability of civil 
legal aid to cover about half the population. 
Admittedly, those at the upper end of the income 
scale have to make a contribution, but it provides 
a great deal of confidence and assurance that at 
least there is legal aid, which removes the 
uncertainty about having to meet costs in such 
circumstances. 

It would be difficult for me—and it would 
probably get me into deep trouble—to commit to 
making more money available from the legal aid 
fund at a time when it looks as if the budgetary 
decisions that the Parliament will have to take 
shortly will lead to an expectation of some 
reduction in expenditure across the board, or in 
most areas of expenditure. Looking at the issues 
in the wider context, it would be extremely difficult 
for me to make that commitment. I said in my 
opening remarks that I have some sympathy with 
the predicament of a female who is being beaten 
and who then has to pay to get justice. There is a 
principle here, and it would be open to the 
committee and the Government to look further at 
the specific implications of removing the means 
test for women, or men and women, in those 
circumstances. 

However, it is not even as simple as that, is it? 
Elizabeth Welsh told the committee: 

“I might draw the line slightly differently. I think that there 
is a public policy requirement for there to be no means 
testing in relation to actions that involve care of children.”—
[Official Report, Justice Committee, 2 November 2010; c 
3698.] 

A case can be made for that, too. If there were to 
be a change in, or an exception made to, the 
requirement that legal aid in civil actions be means 
tested, it would be incumbent on us all to consider 
the issue in the round, and not solely for this 
particular type of action and litigant. 

That does not begin to address the complexities 
that have taken a great deal of the committee’s 
time. Those cases in which an interdict is being 
sought may also be cases in which the pursuer is 
seeking divorce, making financial claims or 
seeking residence or contact in relation to their 
children. It would be difficult to disaggregate from 
the rest of the action the work done on the interdict 
or the domestic abuse crave if it were not to be 
means tested, as I presume that the work for the 
rest of the action would be means tested. How 
would that work? The committee has received a 
lot of evidence about that, and it is clearly a 
complex area. 

As I said in my opening statement, I am 
basically sympathetic to the proposal that the 
means test should be removed. However, that 
would raise complex issues that I am sure the 
committee is already well aware of and has 
appraised. 

The Convener: The matter will require 
considerable thought. We know where our 
sympathies lie, but the practicalities and expense 
immediately come to mind. 

Robert Brown: I understand the Government’s 
reservations in that area. Let us turn to the 
question of non-financial barriers, on which we 
have received evidence, such as the shortage of 
solicitors who are prepared to work in the field and 
the lack of probable cause. Does the Government 
have a view, beyond what we have already heard 
from the Scottish Legal Aid Board and others, 
about whether access to justice in domestic abuse 
cases is restricted because of such factors? Is the 
Government doing anything to address the 
broader issues such as the availability of solicitors 
and the levels of remuneration for civil legal aid, 
which have been mentioned? I know, from past 
experience, that the latter was a substantial issue 
for practitioners in the field. 

Fergus Ewing: We have no plans to increase 
the levels of remuneration that are provided for in 
the legal aid budget, given the financial pressures 
that I have just described. That is a realistic and 
sensible approach, although it will not be 
welcomed by some. 
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Having said that, I note that, in discussion of the 
recently passed Legal Services (Scotland) Bill, 
there was agreement on the proposal—I asked 
civil servants to put it in the bill for this very 
reason—that there should be a new duty on the 
Legal Aid Board to be proactive in identifying 
areas in which there are serious gaps in the 
provision of legal advice. I put forward that 
proposal because I was aware of the seriousness 
of the issue, having attended a Scottish Women’s 
Aid conference and spoken on the matter and on 
other issues of which I was apprised. Sheriff 
Mackie, a lady sheriff, has argued that there is a 
lack of expertise among some practitioners in this 
work, as it is a specialised area, and there is 
general concern that some of those who 
undertake the work may not be sufficiently 
experienced in it. 

We have, therefore, already taken action on the 
matter in the Legal Services (Scotland) Bill by 
giving the Legal Aid Board a proactive monitoring 
duty. Normally, the Legal Aid Board’s job is to dole 
out the legal aid money prudently, properly and 
appropriately in considering legal aid applications. 
However, the new duty establishes a forum for 
access to justice, and I have asked that Scottish 
Women’s Aid be on that forum, for the reasons 
that have led to the question being put. Of course, 
that process does not guarantee that any more 
money will be available, but it will assist us all 
considerably in assessing whether there are 
serious gaps in this area in particular. I expect that 
work to bear fruit sooner rather than later. 

Colin McKay (Scottish Government Justice 
Directorate): I have a couple of points to add. It is 
important to put on record that we have already 
increased the remuneration for civil legal aid. As 
the Scottish Legal Aid Board’s evidence showed, 
the number of civil legal aid applications has gone 
up dramatically over the past year. That may be 
due partly to increased eligibility and partly to 
increased remuneration for solicitors. I think that it 
is largely a consequence of the recession, which 
means that people are having more problems and 
that solicitors are making less money out of other 
business, with the result that legal aid has become 
slightly more attractive to them. That suggests 
that, overall, it is not that legal aid is set at an 
unaffordably low level but that, when solicitors can 
make more money doing other things, they might 
be inclined to do so. The recent evidence is that 
more solicitors are returning to legal aid work and 
that the numbers are going up quite substantially, 
as is the cost of the fund. Some of the evidence in 
the bill documentation relates to research that was 
done in 2007, and I think that the picture has 
moved on significantly since then. 

The other thing to say about rates is that 
increasing them would be a bit of a blunderbuss 
approach to improving provision, because it might 

mean that people would come in just because the 
money was good, not necessarily because they 
were the best people to do the work, and there 
might still be a lack of people in particular areas. 
There are other ways of increasing supply. In the 
past, the board has done that through services 
such as the civil legal assistance offices, which I 
think Colin Lancaster mentioned. 

Where there is evidence that the profession 
cannot provide a service—particularly now that, as 
the minister said, the board has a new duty to 
monitor access to justice—an alternative to simply 
bunging up the rates for everyone would be to put 
in targeted provision, which we have already had 
some success in doing. 

Nigel Don (North East Scotland) (SNP): Good 
morning, minister. 

The committee heard evidence from the Legal 
Aid Board that it tends not to award legal aid in 
what it regards as less serious cases of domestic 
abuse because that would be an unreasonable 
use of public funds. I put it to you that that would 
seem to be trial by Legal Aid Board rather than 
trial by court. Is that really how we should 
operate? When it comes to domestic abuse, 
should it not be a matter of zero tolerance? In 
other words, should legal aid not be available in all 
such cases? 

Fergus Ewing: I read some parts of that 
evidence on reasonableness, and I understand the 
point that is being made but, as I understand it, it 
is part of the statutory process—I think that this is 
set out in the Legal Aid (Scotland) Act 1986—that, 
in order to get legal aid, one must do a number of 
things. One must establish that one has a 
probabilis causa litigandi; one must show that the 
case is reasonable; and, if one has money to pay, 
one must make a contribution in accordance with 
the rules. It is a sort of three-legged stool—all legs 
of the stool must be established before legal aid 
can be found. That is the general process that 
applies to such cases. As I understand it, the law 
places the duty on the Legal Aid Board, which is 
independent of the profession, of the Government 
and of the judiciary, to carry out its functions in 
that way. 

It is not for me to opine on the circumstances in 
which the Legal Aid Board would say that an 
application for legal aid was reasonable or not 
reasonable. That process is clearly set out in 
statute. If the member wants to challenge the 
position, he would have to lodge amendments to 
the Legal Aid (Scotland) Act 1986 that addressed 
that whole process. I can imagine that there might 
be some circumstances in which the case shown 
might not be reasonable, but I do not really want to 
be drawn into giving specific examples. If the 
member wanted to pursue the matter, he would 
probably need to drill down further with the Legal 
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Aid Board, to follow up on the questions that have 
already been put. 

I think that Mr McKay is itching to cast some 
further light on the topic. 

10:45 

Colin McKay: Not much more light, I have to 
say, but my reading of the evidence suggests that 
it sometimes comes down to the reasonableness 
and efficacy of the action—in other words, the 
difference that the action will make to an incident 
that appears to be a one-off and is unlikely to 
recur or is at the lower end of seriousness. Those 
are difficult judgments that the board has to make 
in all kinds of litigation but, as the minister has 
said, it is difficult to think of an alternative to 
allowing the board to judge what constitutes a 
reasonable use of public funds in an individual 
case. 

Nigel Don: I take—and indeed agree with—
your point. It seems to me that anything serious 
will be a criminal matter anyway, but the fact is 
that in less serious cases the division between civil 
and criminal is somewhat blurred. Although I 
understand the process, I think that the events that 
come before might well be something of a blur. 

Is there a general obligation to provide equality 
of arms? Where the pursuer has legal aid, is it fair 
to ensure that the defendant does not? 

Fergus Ewing: That argument was considered 
in the course of the committee’s evidence taking; 
indeed, I believe that the convener himself raised 
the issue in a different way by wondering whether, 
if legal aid is given to pursuers, the European 
convention on human rights will require the same 
to be given to defenders. Although I think that it 
would be prudent of me not to speculate on the 
ECHR, I take the point that the availability of legal 
aid for pursuers will raise difficult questions for 
SLAB in relation to defenders, particularly when 
the consequences of breaching a domestic abuse 
interdict with the power of arrest will become more 
serious following its criminalisation in the bill. 

Nigel Don: Earlier, you were good enough to 
mention the question of sorting out legal aid for 
multiple-crave actions. Is that really as much of an 
issue as you have suggested? I am of the 
impression that a single sum—several hundred 
pounds has been suggested—could be set apart 
for the domestic abuse part. Would it be sensible 
to have a lump sum for that bit and allow 
everything else to be argued over? 

Fergus Ewing: I am sorry—can you repeat your 
suggestion? 

Nigel Don: In actions involving multiple craves, 
could the bit for domestic abuse be separated out? 
It has been suggested that, regardless of the case, 

a single sum for legal aid—several hundred 
pounds has been mentioned—could be set aside. 
Would such a move be practicable or 
impracticable? 

Fergus Ewing: Rhoda Grant pursued the issue 
in a series of factual questions to witnesses, 
asking whether a block fee—what you have 
termed a lump sum—could be paid. I believe that 
the response was that that approach might create 
some difficulties but might merit further 
consideration. Indeed, it certainly needs to be 
considered in some respect. Given that in criminal 
work, at a summary level in particular, fees 
operate in a way that was not the case when Mr 
Brown and I were in active practice, it was 
perfectly legitimate for Rhoda Grant to pursue that 
line of questioning. However, I am not sure how it 
would apply to multiple-crave cases. It would be 
very difficult to predict the amount of work—and 
therefore the appropriate level of fees—that one 
would reasonably expect to be required in cases 
involving arrangements for children, residence and 
contact. The amount could be small or massive. I 
imagine that there will be huge resistance in the 
profession to an overall block fee for all the work 
that is required in a multiple-crave action. 

It might be possible to have a block fee for the 
domestic abuse element, but one would have to 
disaggregate that from the rest of the work. I 
realise that I am speculating—perhaps 
imprudently—on how that might be done in 
practice, but I picked up from the responses to 
Rhoda Grant’s questions that, although such a 
move might be possible in theory, an awful lot of 
difficulties would have to be worked out in 
practice. It is quite difficult to work out such issues 
in a bill, and I assume that the committee will 
consider the matter further in its deliberations. 

The Convener: Yes, the issue has exercised us 
thus far. 

Dave Thompson will lead the questioning on 
section 3, which deals with breach of interdict with 
power of arrest. 

Dave Thompson (Highlands and Islands) 
(SNP): The minister mentioned costs and we have 
had a discussion of legal aid. We heard evidence, 
including from the Association of Chief Police 
Officers in Scotland, that criminalising breaches of 
interdict might result in longer-term budgetary 
savings because of a deterrent effect. That was 
countered by the Legal Aid Board, which feels that 
the measure might lead to an increase in the 
number of applications for interdict and that people 
who are subject to interdicts might be more likely 
to defend cases. In that context, are there any 
other ways in which the Scottish Government 
could increase the effectiveness of existing 
remedies for dealing with breach of interdict, or is 
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there another less costly mechanism by which a 
breach of interdict could be criminalised? 

Fergus Ewing: As indicated in our written 
submission, we support the proposal in section 3. 
We believe that the oral evidence that has been 
given by a wide range of bodies shows that the 
current arrangements are not working as 
effectively as they should. We need to listen to 
that evidence. We have done that and have 
broadly accepted that that evidence should be 
regarded as reliable and as a good indicator of 
what is wrong with the current system. We will 
have some technical amendments to suggest to 
section 3 and other sections to make them 
effective. I repeat that we are happy to work with 
the committee and the member in charge of the 
bill on that. 

To respond to Mr Thompson’s question, I am 
not aware of any possible alternative approach, 
although my officials might want to comment. I 
have indicated our broad support for the measure 
as set out in section 3, subject to the caveats that I 
have described. I am not sure whether I can be of 
much more assistance to the member, but I see 
that Mr McKay is helpfully coming to the captain’s 
deck to help out. 

Colin McKay: On the specific question about 
criminalisation of breach of interdict, it is difficult to 
think of any other way of doing that that would not 
have the same costs. I guess that the costs would 
arise from things such as legal aid for the 
defender. Because the person would be charged 
with a criminal offence, and potentially a serious 
one, they would inevitably get legal aid. It is not 
obvious to us what other vehicle we could devise 
that would be any better than the remedies in the 
bill. 

The Convener: We turn to the meaning of 
domestic abuse and the complications that might 
arise from a definition. 

Stewart Maxwell (West of Scotland) (SNP): I 
take the minister back to his opening remarks, in 
which he referred to the Crown Office’s support for 
a statutory definition of domestic abuse if section 
3, on breach of interdict with power of arrest, 
remains in the bill. Is the statutory definition that is 
proposed in section 4 absolutely necessary if 
section 3 is to be retained? 

Fergus Ewing: We have problems with the 
definition in section 4, which we have outlined and 
which were identified by some of the witnesses. 
The witnesses from the Family Law Association 
made that point, as did the Crown Office. 
However, there needs to be a definition so that the 
Crown Office knows clearly the circumstances in 
which it should prosecute and those in which it 
should not. That goes to a fundamental principle of 
Scots law: that conduct that is criminalised should 

be clearly capable of being understood and 
defined. The principle is that there should be no 
vagueness or lack of clarity in general about what 
constitutes a crime. 

Having said that, I can offer the committee 
potential solutions, in principle. I am happy to run 
through them. 

The Convener: That would be useful. 

Fergus Ewing: The first potential solution is to 
slim down the definition, but I appreciate that it 
might be difficult to agree a definition. We could 
require sheriffs to provide in the interlocutor that 
an interdict is a domestic abuse interdict—but 
sheriffs might look for a definition, and there will be 
older, pre-existing interdicts, which were granted 
before the bill was passed. The bill could specify 
that interdicts that are granted under specific 
pieces of legislation are domestic abuse interdicts, 
but there could be interdicts under other legislation 
or under the common law. The bill could 
criminalise all breaches of interdicts with a power 
of arrest, but that would widen the bill’s impact and 
might not be within its scope. 

I have simply given a headline for, and 
necessarily brief description of, possible solutions, 
but we can write to the committee with more detail. 
There might be solutions of which we have not 
thought, and the Crown Office, the Law Society of 
Scotland, the Family Law Association and Scottish 
Women’s Aid might suggest solutions. It is 
important that we get the matter right, for the 
principled reason that I set out. 

Stewart Maxwell: That was helpful. It has been 
suggested that the word “domestic” should be 
removed and the behaviour defined just as abuse. 
What is your view on that? 

Fergus Ewing: There are perhaps two ways to 
reply to your question. First, I am here as the 
minister rather than as someone from the Scottish 
Government legal directorate, and what you are 
talking about is partly a drafting issue, in relation to 
which the SGLD’s specialist knowledge and 
expertise are necessary, so that the law is clear 
and is properly prepared. 

Secondly, I have always had misgivings about 
the word “domestic”, for this reason: when women 
are beaten up—over a long period, on many 
occasions—by their spouse or partner, to call what 
has happened to them “domestic” violence 
somehow implies that it is a lesser form of 
violence than the more serious violence that might 
happen in a pub, or as a result of a knife attack by 
a thug. That is not the case. The implication that it 
is a lesser form of violence does not follow of 
necessity when the phrases “domestic violence” or 
“domestic abuse” are used, but it is there. It has 
always seemed to me that the opposite is the 
case: a woman who is beaten up by her partner 
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over a long period is sustaining not just one but a 
series of assaults. 

Research by Jaffe in 1982 showed that, 
ordinarily, there might be 35 assaults before action 
was taken by the female. I think that that research 
has been supplemented and that not so much 
reliance can be placed on it; nonetheless, it 
illustrates the point. We are talking about 
vulnerable women who are often looking after 
children and are feeling trapped by the necessity 
of staying with their children, who therefore put up 
with all that violence, which ordinarily would be 
treated as outright assault and sometimes assault 
to severe injury—indeed, I think that Rhoda Grant 
pointed out that there were 13 murders in a recent 
year. 

I feel strongly that in no circumstances must we 
downgrade, downplay or underestimate the 
seriousness of the problem, which I do not think 
that any member would do. It is a hugely serious 
problem. Therefore, I hope that, whatever 
definition we come up with—I hope that we will 
come up with a definition—will take account of 
such factors. 

11:00 

Stewart Maxwell: I heard what you said about 
the necessity of having the Scottish Government 
legal directorate’s advice. May I push you a bit on 
the definition in section 4(1)(b)? What is your 
opinion on the part of the definition that deals with 

“the perpetrator’s parent, child, grandparent or grandchild 
(whether by blood or by adoption)”? 

This morning, you have repeatedly used the words 
“partner” or “spouse” and referred to the female 
involved in a relationship—in other words, you are 
using the common-usage definition of domestic 
violence or domestic abuse, which is that the 
perpetrator is the partner or ex-partner. However, 
the definition that I quoted goes much wider than 
that. Could you comment on that? 

Fergus Ewing: There is an argument that the 
definition at section 4(1)(b) is too wide, which is 
along the lines that I just suggested. On the other 
hand, we all accept that an assault is an assault 
and that, irrespective of whether the assault victim 
is a partner, wife, husband, child or other relative 
or anyone else, the law should provide means of 
bringing the assailant to account and prosecution 
in every case. That is undoubtedly so. 

The problem that we have here is in providing a 
definition of domestic abuse and domestic 
violence, because it is a difficult one. I understand 
that there has been much discussion in evidence 
about technical aspects of the definition that the 
member in charge has come up with. I understand 
that she has, rightly, obtained it from another 
formal source—previous statute—but it has been 

criticised by others in their evidence. I am not sure 
that I want to supplement the reasons and 
arguments provided by those others, but I will ask 
my officials to expand on the suggestions that I 
made about possible alternative approaches that 
we could adopt. 

I am aware of particular concerns in ethnic 
communities about aspects of the bill. The Forced 
Marriage etc (Protection and Jurisdiction) 
(Scotland) Bill attempts to deal with some of those 
issues, but perhaps that is only part of the problem 
of which Mr Maxwell was thinking. 

Stewart Maxwell: Indeed. You have pre-
empted my follow-on point, which was that, if that 
definition were included, it might have an impact 
on certain ethnic communities and families who 
have a much wider group within a household. The 
counter-argument is that its removal might have a 
different effect. 

I understand your reluctance to go into the detail 
of exactly what your position is on section 4 but, in 
the list of changes that you thought would be 
helpful—I hope that I have written this down 
correctly—you said that you would like to “slim 
down the definition”. Given your later comments in 
answer to our questions, I am not sure what you 
mean by “slim down”. Whereas I gave the 
example of possibly removing section 4(1)(b), you 
did not seem keen to define what you meant. Can 
I push you and ask you what you meant when you 
talked about slimming down the definition? 

Fergus Ewing: I will make a general point and 
then ask Simon Stockwell to supplement it. We 
appreciate that violence might come from and be 
supported by wider family members but, if we 
have too wide a definition of domestic abuse, the 
term begins to lose its meaning and focus, which 
would not be consistent with what we want to 
achieve. Having made that general point, with the 
convener’s permission I ask Mr Stockwell to 
supplement my answer. 

Simon Stockwell (Scottish Government 
Justice Directorate): We have spent quite a bit of 
time looking at section 4. To be frank, we have 
wrestled with the same issues as the committee 
about how section 3 would work if changes were 
made to the definition. The minister read out a 
series of options that we could pursue further. 

Slimming down the definition would mean that it 
would be shorter than at the moment and it would 
concentrate on partners, whether they were 
spouses, civil partners or other people in an 
intimate relationship. That is just one option and 
not necessarily one that we would advocate. It 
gets rather more difficult when we start talking 
about what we mean by “intimate relationship” if 
the person involved is not a spouse, civil partner 
or cohabitant. The member in charge has had 
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difficulties with how to define somebody who does 
not have a formal piece of paper in that regard but 
who is still in an intimate relationship with 
somebody. Slimming down the definition would 
enable us to concentrate on intimate relationships, 
rather than the longer types of relationship that are 
mentioned in section 4(1)(b). 

The Convener: We may have a problem if we 
seek to change definitions. I can see why we 
might want to do that, but it might be difficult to 
keep the definitions within the scope of the bill as 
drafted. The minister’s officials will have to bear 
that firmly in mind when making suggestions. 

Nigel Don: I return to the suggestion that the 
interdict should be marked as a domestic one, 
either by dint of statement by the sheriff or judge 
or because it derives from a statute that has been 
predefined as domestic. That seems to be a better 
way to go, although it may be just one route. Does 
taking that route raise any technical issues? Is it 
practicable? 

Fergus Ewing: It is a potential solution that we 
have suggested should be examined and tested 
further. I am conscious of the fact that the 
committee has already taken a great deal of 
evidence from the key players and witnesses. 
We—and, I imagine, the committee—will want to 
get the views of the Sheriffs Association, the 
Crown Office and the Law Society; if we propose 
such a solution, that will be part of the process that 
we may need to undertake. 

In principle, one potential solution is to require 
sheriffs to provide in the interlocutor that an 
interdict is a domestic abuse interdict. However, 
as I pointed out, if sheriffs are asked to do that, 
they may seek a definition—in other words, they 
may look to have the law indicate to them the 
circumstances in which they should conclude that 
an interdict is a domestic abuse interdict. One can 
understand that sheriffs will want to seek a legal 
basis on which to make their decision—that is their 
job. 

Nigel Don: Forgive me, minister, but do they 
not already know that? Sadly, does the issue not 
arise daily in sheriff courts? Do sheriffs not 
recognise such cases when they see them? 

Fergus Ewing: In nine out of 10 cases—
probably, 99 out of 100—it is pretty obvious to 
sheriffs that they are dealing with a domestic 
abuse situation. We are talking about possible 
grey areas in which the answer is not quite so 
obvious—cases in which the relationship is not so 
intimate and another family member is involved. 

Nigel Don: Forgive me again, minister, but do 
we not pay sheriffs to work out the 1 per cent of 
cases that are not defined? Surely that is what 
judgment is about. If all cases were defined, we 
could do everything by computer. That is a 

philosophical point. Do we really struggle with the 
issue? 

Fergus Ewing: We have no plans to replace 
sheriffs with computers. Savage though the 
spending cuts may be, they have not led us to that 
somewhat novel and drastic solution. 

Nigel Don: Computers would not necessarily be 
cheaper. 

Fergus Ewing: Sheriffs’ job is to apply the law. 
They may ask us to tell them what the law is so 
that they can apply it, instead of being expected to 
exercise wide discretion. However, I accept Mr 
Don’s point. We will consider the issue further and 
write to the committee on it. 

The second and more practical difficulty that we 
identified with this potential solution relates to 
older interdicts granted before the bill is passed 
that have not been marked as domestic abuse 
interdicts but are still in force. How will such 
interdicts be treated if they are not categorised as 
domestic abuse interdicts and criminal 
proceedings are raised? Today’s discussion has 
indicated that more thought needs to be given to 
the proposal. We are happy to co-operate with the 
committee and the member in charge to that end. 

The Convener: Cathie Craigie will explore 
further the financial implications of the bill. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): After the previous discussion, it seems that 
we are moving on to a slightly simpler issue. In 
your opening remarks, minister, you spent a 
considerable amount of time talking about the 
financial impact of the bill. 

The financial memorandum that accompanies 
the bill indicates that it would be impossible to 
accurately quantify the cost that would arise from 
the bill. We have heard evidence from the Scottish 
Legal Aid Board that the bill would have an impact 
on the legal aid budget. As you reminded us this 
morning, the Association of Chief Police Officers in 
Scotland and the Crown Office said that the costs 
would be negligible. Given that evidence, and the 
complexities of the bill, can the Government 
estimate the cost implications of the bill? 

Fergus Ewing: I thank the member for her 
question. Cathie Craigie has raised an issue that 
causes the greatest concern. We hope to be able 
to deal with the other difficulties, although they are 
significant. 

As I indicated during my opening remarks, the 
costs of the bill are uncertain. The prime reason 
for that is that no one can know with certainty how 
many more cases will be raised. In the worst case 
scenario, we think that the cost to the public purse 
could be significantly more than the financial 
memorandum estimates. I understand that the 
rationale in the financial memorandum is that there 
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would be a 10 per cent increase in applications. If 
that were the case, we envisage that the costs 
would be broadly in line with what the financial 
memorandum has suggested. If there were to be a 
50 per cent increase in applications for orders, the 
costs, as far as we are able to ascertain, would be 
around £1.4 million per year. 

That range, from £300,000 or £400,000 to £1.4 
million, is a significant amount of money and 
additional cost. Incidentally, that cost is largely 
made up of additional costs to the legal aid 
budget, as one would expect. However, there 
might be some additional costs to the Scottish 
Court Service through an increase in the number 
of cases, and because those who are in receipt of 
legal aid are currently exempt from court fees. A 
50 per cent increase in the number of protective 
orders might cost the Scottish Court Service 
£160,000 a year. 

I have received some figures from SLAB—I am 
not sure whether the committee has them yet—
showing projected costs if there were increases of 
10, 20 and 50 per cent. My recollection of its 
evidence is that SLAB mooted the idea that it 
would be able to model the costs at those 
assumptions. I have the headline figures here and 
can share them with the committee. 

Plainly, the costs could be substantially higher. 
If the bill works and more women come forward, 
that would be a good thing, but the more 
successful the bill is, the more it will cost the public 
purse. On the one hand, we must welcome that, 
but we must also take into account the additional 
cost and all the other priorities that face us as 
parliamentarians, as a Government, and as 
elected representatives. That includes the other 
costs that arise from helping the vulnerable 
women whom Scottish Women’s Aid has rightly 
highlighted in today’s Herald in making its case for 
the cost of providing refuges, for example. None of 
us wants to look in isolation at individual costs, but 
plainly there will be serious consequences. 

There is also an aspect that I do not think is 
covered in the financial memorandum, convener; 
forgive me if I am wrong. It goes back to the point 
about equality of arms. If more defenders are 
awarded legal aid, partly because of the fact that if 
an order is made against them and is breached it 
might lead to criminal proceedings, or if anyone 
was to successfully pursue an ECHR case, there 
might well be additional costs in providing legal aid 
to those defenders. I do not think that any 
allowance has been made for that in the financial 
memorandum, which is a factor that I am sure the 
committee will take into account in its further 
deliberations. 

11:15 

The Convener: It would be helpful if you could 
let us have a copy of the figures that you 
mentioned. 

Cathie Craigie: As members might imagine, the 
Parliament’s Finance Committee took detailed 
evidence on the bill. The member in charge of the 
bill raised with it the idea that the bill could result in 
overall savings in the legal aid budget. She said: 

“At the moment, people who are receiving legal aid and 
who need to go back to court because of a breach of 
interdict find that they have to push the issue as contempt 
of court, which is a civil issue not a criminal issue. The 
costs of that fall on the legal aid system.”—[Official Report, 
Finance Committee, 21 September 2010; c 2504.]  

Have you had a look at that evidence, minister? 
Do you have any comments on it? 

Fergus Ewing: I hope that I have not picked up 
Cathie Craigie’s question wrongly, but my 
recollection is that any potential savings might be 
made by the police in the long term. I think that 
when Rhoda Grant pressed them, the police 
agreed that that might happen, but I am not sure 
that any evidence has been given that the legal 
aid costs are expected to reduce. I am not aware 
of any such evidence, but if there is such 
evidence, we will look carefully at it. Perhaps I 
have overlooked some of the evidence. There is 
three days of it, and I tried to read it all, but I may 
have overlooked that. 

Our view is that, although it is difficult to be 
precise because, sadly, tens of thousands of 
women face domestic violence, if a significant 
number of them come forward partly as a result of 
the bill, there will be the possibility of substantially 
increased legal aid fees. [Interruption.] Our 
overwhelming concern is that we will pass a bill, 
the costs of which could be substantially greater 
than they are estimated to be in the financial 
memorandum. I do not think that any notional 
potential savings would be a significant factor—
certainly not in the short term. 

The Convener: I ask everybody to ensure that 
their phones are switched off, as we seem to be 
getting a little interference from somewhere. 

Rhoda Grant (Highlands and Islands) (Lab): I 
have no questions for the minister, but I put on 
record that I am grateful for his offer of help in 
working on the technical amendments to the bill. 
We will be in touch with him shortly. 

Fergus Ewing: I look forward to that. 

The Convener: I thank the minister and his 
officials for their attendance. The session has 
been useful. We are not yet at the acute time 
stage, but it would be helpful if the 
correspondence that the minister said will be 
forthcoming arrived timeously. 
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Fergus Ewing: I will ensure that it arrives as 
soon as possible. 

The Convener: I am obliged to you for that. 

11:18 

Meeting suspended. 

11:26 

On resuming— 

The Convener: I welcome the final witnesses in 
our evidence taking on the bill: Rhoda Grant MSP, 
who has assiduously attended every session; 
Clare Connelly, senior lecturer, and James Clark, 
postgraduate student, University of Glasgow 
School of Law; and Liza Gilhooly, researcher to 
Rhoda Grant MSP. We move straight to 
questioning. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
morning, colleagues. How will removing the 
course of conduct requirement benefit victims of 
domestic abuse? 

Rhoda Grant: It is well recognised that 
removing the course of conduct requirement would 
be a huge benefit. Indeed, the Government did 
that for criminal cases in the Criminal Justice and 
Licensing (Scotland) Act 2010, which the 
committee spent a lot of time on recently.  

The nature of domestic abuse is such that it is 
very difficult to get evidence of it, given that it 
happens in the home and there are seldom 
witnesses. Putting a course of conduct 
requirement into a non-harassment order would 
mean that someone would be likely to be abused 
many times. The evidence that we have heard is 
that people are abused a number of times before 
they come forward to seek any kind of protection. 
When looking at domestic abuse, it is not helpful 
to have a course of conduct requirement in a non-
harassment order. 

Bill Butler: Over the weeks, we have heard 
evidence on the definition of the word 
“harassment”, including that an element of 
recurrence will still be involved. We have heard 
what the Government has to say. Do you agree 
with the minister that no more than one 
occurrence is required? I think he said that the 
definition could mean two or three hours of 
harassment on one occurrence. 

Rhoda Grant: I agree with what the minister 
said. Indeed, we make that very clear in the bill. In 
proposed new section 8(3)(a) of the Protection 
from Harassment Act 1997, as inserted by section 
1 of the bill, we say that conduct 

“may involve behaviour on one or more than one occasion”. 

We are specific. The bill covers behaviour on one 
occasion. 

Bill Butler: So, you think that the concern that 
some witnesses have raised can be met. 

Rhoda Grant: I certainly think that it can be 
met. Obviously, we need to reflect on the evidence 
and see whether we can reassure people, either 
by amending the bill or clarifying the position to 
them. As it stands, the bill is clear on the matter. 

Bill Butler: That seems clear. 

11:30 

The Convener: We turn now to the issue of 
finance and legal aid. 

Robert Brown: The legal aid issue has become 
quite prominent, in terms of the bill’s potential 
effect on it. I will ask about the equity and fairness 
of the changes that are proposed in the bill.  

Why is it appropriate to single out abuse 
remedies from family law remedies, disputes 
about children—which can be extremely trying and 
important for families—and issues around, for 
example, reparation claims for horrible damages, 
or deaths and so on? 

Rhoda Grant: We would agree with concerns 
about other important issues, but we are quite 
clear that domestic abuse is different from the 
other issues that you mentioned. That is laid out 
quite constructively in the submission from 
Scottish Women’s Aid, which points out that 
Scotland could be in breach of the ECHR by not 
offering protection to people who suffer abuse. 
The state has a duty to protect people from abuse. 
A victim should not have to pay for their own 
protection. 

Robert Brown: That is quite a significant claim. 
There is protection under criminal law, and there 
are remedies available on the same terms as 
anyone else in other actions. Why do you think 
that Scots law will fall short if it does not provide 
what is in effect free legal aid in domestic abuse 
situations? 

Rhoda Grant: It is to do with the nature of 
domestic abuse. ACPOS supports the bill because 
the police are having difficulty offering protection in 
cases of domestic abuse because there are no 
corroborating witnesses to the crime—it happens 
within the home. That is what makes domestic 
abuse different from any other crime. The fact that 
by its very nature it is private means that it is 
difficult for the police to get the evidence that they 
need to ensure that they can protect the victims. 
That is why the bill seeks to provide protection for 
them. 

Earlier, Nigel Don put the point to the minister 
that, surely, such cases would be dealt with by the 
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police and prosecuted through the criminal justice 
system, but that is only the case where there is 
supporting evidence, and the nature of domestic 
abuse means that there is seldom supporting 
evidence. That means that we need to offer 
protection to victims.  

Robert Brown: That leads to another point. 
Does the barrier to access to justice not really 
involve non-financial aspects, such as the ability to 
provide probable cause of action, back-up 
statements and so on? The Scottish Legal Aid 
Board told us that, although it was not absolutely 
necessary that there should be back-up 
statements from family members and so on, it 
would normally look for them. Is that not the real 
issue, rather than the financial question? 

Rhoda Grant: I am not suggesting that those 
issues do not need to be dealt with, which is why 
we want to remove the precondition that a course 
of conduct be demonstrated in the consideration of 
criminal non-harassment orders. However, the 
financial barrier is also large. The Government 
states that, following the extension of the legal aid 
provisions, 75 per cent of the population is now 
covered by legal aid, which says to me that 25 per 
cent of the population is not—the Scottish 
Parliament information centre has examined the 
figures and has told us that that figure would be 10 
per cent for victims of domestic abuse.  

The financial barrier is significant for someone 
who is fleeing an abusive relationship. That is the 
most dangerous point for someone in such a 
relationship, as that is the time when the violence 
tends to increase—indeed, people have been 
killed at that point. An individual might not have 
access to their own funding if they are leaving a 
relationship. Their money might be in joint bank 
accounts and it would be quite easy for someone 
with internet banking to remove that money very 
quickly and thus stop them leaving. They might 
also be afraid to access their own finance, 
because a bank statement would show where they 
had removed the money, which might give clues 
as to their whereabouts. All those things create 
barriers. We are saying that if somebody needs 
protection—we are often talking about people who 
fear for their lives—they should be able to get it. If 
the state is not able to afford that protection by 
proving a criminal offence, the person should be 
given the tools to do that at no cost to themselves. 

Dave Thompson: I want to focus in on the 
figures for the proportion of legal aid applications 
in domestic abuse cases that are refused on 
financial eligibility grounds alone. Are you saying 
that that is the 10 per cent? 

Rhoda Grant: No. In earlier evidence it was 
made clear that most solicitors know the 
boundaries and where legal aid will come in and 
will make an estimate. If somebody arrives at a 

solicitor’s office, the solicitor will quickly be able to 
tell them—apart from a small 2 per cent, I think—
whether they will qualify for legal aid and will ask 
them whether they want to take the matter further. 
That is not the percentage that we are talking 
about. We are talking about the percentage that 
the Government is saying is covered by legal aid. 
Furthermore, we have taken advice from the 
Scottish Parliament information centre, which has 
looked at the figures and drilled down a bit further. 
Its percentage is different from the Government’s, 
because it looked at domestic abuse cases. We 
have used that figure as our starting point. In the 
financial memorandum, we have provided figures 
on the basis of a 10 per cent increase in cases for 
which civil legal aid is applied. When we went to 
the Finance Committee, we took on board the 
point that the recognised figure was that 75 per 
cent of adults already qualified for civil legal aid 
and we therefore calculated figures on the basis of 
a 25 per cent increase, too. 

Dave Thompson: Thank you. What about the 
knock-on effect? If pursuers are automatically 
entitled to legal aid, would defenders need to be 
entitled to it, too? That would push up costs. Do 
you have any comments on that argument? 

Rhoda Grant: Yes. I will write to the committee 
about the ECHR issues that that raises. 

The reason why we put the provisions on legal 
aid in the bill is that we do not believe that victims 
are receiving equality of arms. That is why we are 
seeking redress. Although on paper a victim might 
have finances, in fact they have joint bank 
accounts and jointly owned property to which they 
do not have access. We want to create equality of 
arms. We have heard a lot of anecdotal evidence 
of cases in which a victim has to pay for their own 
protection against a defender who is receiving 
legal aid. That is a reasonably common problem 
that underlines the unfairness of the current 
system. 

The figures that we received from SLAB 
included defenders and pursuers. We have used 
its figures. The figures that we give in the financial 
memorandum and which we gave to the Finance 
Committee already include pursuers, although our 
argument is quite clear: what we are proposing 
would not breach ECHR. I can either expand on 
that just now or we can write to the committee 
about it. 

The Convener: I would prefer it if you expanded 
on it, because it might lead to other questions. 

Rhoda Grant: Okay. It is important first to 
distinguish between the two parts of the issue. The 
civil part is about the application for a non-
harassment order or an interdict. If the interdict is 
breached, that becomes a criminal issue. In a way, 
that is out of the equation, because if the issue 
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were a criminal one, the pursuer would need to 
apply for legal aid for the action against the state. 

Let us concentrate on the civil side of the issue. 
The ECHR looks at interference with a person’s 
civil rights and obligations—that is where an 
ECHR breach would come in. If a person 
interferes with someone’s civil rights and 
obligations, they would have to have equality of 
arms. Taking out an interdict against somebody is 
actually not interfering in their rights or obligations, 
because nobody has a right of access to 
somebody else. All that the interdict is doing is to 
remove that right of access. 

I will write to the committee more fully on that, 
with a breakdown—but that is the matter simply 
put. 

The Convener: That would be helpful. 

Dave Thompson: Yes, that would be helpful. I 
am happy to leave it at that. 

Robert Brown: On the point that Ms Grant 
made about the resources to which the applicant 
did not have access, for example money in a bank 
account, I might be wrong, but my recollection is 
that the Legal Aid Board has some powers to 
disregard resources in certain circumstances. Can 
you help us on that, Ms Grant? 

Rhoda Grant: I can investigate that point and 
come back to you. That might be the case, but I 
am not 100 per cent clear on it. Ministers have 
powers, I guess, to extend legal aid to other 
people under legal aid legislation. 

Robert Brown: It might be more for us to check 
that point with the Legal Aid Board, but I think that 
there is some provision of that sort. That casts a 
certain light on the issue of people being deprived 
of legal aid, if that is indeed the case. I might be 
wrong, but it is worth checking the matter. 

Stewart Maxwell: That covers one of the two 
points that I wanted to raise. Rob Brown is 
correct—that shines a different light or puts a 
different complexion on your earlier comments, 
Rhoda. 

I will push you a bit on the ECHR issue. I am 
struggling to understand how it is, or might be, a 
breach of the ECHR to have means testing of 
pursuers, yet it would not be a breach of the 
ECHR to provide pursuers with automatic access 
to legal aid while denying that same right to 
defenders. 

Rhoda Grant: Can you repeat that question? I 
am not 100 per cent clear about it. 

Stewart Maxwell: I think you said that you 
believed that it was a breach of the ECHR for 
pursuers to have to go through a means test in 
order to access legal aid, which is the current 
situation, but would it not be a breach of the ECHR 

to provide pursuers with automatic access to legal 
aid while denying that same right to defenders? 

Rhoda Grant: James Clark seems to 
understand what you are driving at. 

James Clark (University of Glasgow): In 
cases of breaches of the ECHR relating to 
domestic violence and abuse, the breach arises 
not out of article 6 but out of articles 2, 3, 8 and 
14, which cover the right to life; the right to be free 
of torture and inhuman, degrading treatment and 
punishment; the right to a private life; and 
equalities. If we do not provide protection for 
victims of abuse, that is a breach of the ECHR, as 
we are not respecting the right to life if the victim is 
killed. 

Stewart Maxwell: I am sorry to interrupt you, 
but I return to Robert Brown’s point that we are 
providing protection—the protections are there in 
both civil and criminal law. In what way is there a 
breach? 

James Clark: The criminal law does not 
actually provide protection; it responds to 
offending. It cannot get in there and stop the 
abuse, unless there is evidence of it. 

We know that the civil law, as it stands, is not 
working—people are not able to access the civil 
remedies. If they cannot get access to the law to 
prevent the abuse, that breaches their rights under 
the ECHR. 

Stewart Maxwell: I am not sure that I agree 
with your definition regarding criminal law and 
what it provides. I am also not sure that I agree 
that access to civil protections is denied to people. 
There is a test. I accept that that test is partly 
financial, but it is partly non-financial. That does 
not seem to me to deny the right of access; it 
involves tests, and both parties have to go through 
them equally. I am struggling to understand how 
you can differentiate between pursuer and 
defender in such cases. 

James Clark: The position under the ECHR is 
that people have a right to be protected from 
abuse and violence. Putting barriers in the way 
based on whether people have a case to bring to 
court is different from not giving protection to 
someone because they cannot afford it. Those are 
two different arguments. We have no objection to 
someone needing to present a case in court, but 
not being able to afford access to the protection is 
a different matter. 

11:45 

Stewart Maxwell: No—you are broadening it 
out substantially. You are saying—excuse my 
common-man understanding—that we are 
effectively denying access to protection under the 
law. That suggests that all of us should have 
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automatic access to legal aid to protect ourselves 
against any act of abuse or violence, which I do 
not think is the case. I am struggling with your 
definition of how the ECHR would operate in that 
case. I cannot understand why you think that it 
should operate in that way in domestic abuse 
cases and yet the same interpretation would not 
apply in all other cases. 

Rhoda Grant: There are two separate issues; 
we are muddying the waters. One is a person’s 
access to protection, and the other is the equality 
of arms argument. Those are quite different 
issues. We will deal with access to protection first. 
I will bring in Clare Connelly. 

Clare Connelly (University of Glasgow): I 
appreciate Stewart Maxwell’s concerns about 
clearly applying ECHR principles to access to a 
protection order. The minister was supportive of 
the position that the policy memorandum sets out, 
which is that there is an anomaly. Someone who 
perpetrates abuse will appear in court from 
custody, and will automatically be awarded legal 
aid without means testing for that court 
appearance. The current position in the domestic 
abuse court in Glasgow rests on special 
arrangements by which all the accused who go 
through the court get non-means tested legal aid 
for the entire court process. 

There is an anomaly by which those who 
perpetrate domestic abuse receive legal aid, which 
is not means tested, while those who are 
subjected to domestic abuse may not be able to 
get protection because the means-testing aspect 
of legal aid means that they cannot proceed with 
the application. They cannot apply for a civil 
protection order on their own, as they require legal 
representation to do so because of the complexity 
of the law and because there are rules on the right 
of audience. 

My understanding, from reading the evidence 
that the committee has heard, is that the equality 
of arms issue relates to awarding legal aid to a 
person who applies for protection—the pursuer—
but not automatically awarding legal aid without 
means testing to the defender. That is the article 6 
issue; as Rhoda Grant said, certain tests must be 
met for article 6 to come into play. 

In this instance, granting an interdict or a non-
harassment order interferes with a person’s right 
of access to another person. You are telling 
someone that they are not allowed to contact or 
abuse that other person. Article 6 can only protect 
legal rights that already exist. In law, we have no 
right of access to another person, so awarding 
legal aid to a pursuer to protect their person from 
another does not interfere with article 6 rights or 
raise an equality of arms issue. There is no equal 
right to legal aid for the defender because of the 
ECHR. I hope that that clarifies the issue—it is 

complex, which is why Rhoda Grant is keen to put 
something in writing to the committee. 

The Convener: It is complex, and I for one am 
having real difficulty in getting my head around it. 
It seems that there is a basic injustice: the ECHR 
holds the principle of equality of arms very 
strongly, and we are not getting that result in this 
case. Robert Brown will pursue the matter. 

Robert Brown: Ms Connelly, you said that 
there is no right of access to another person, and 
we all accept that. However, the type of interdict or 
order that you have mentioned might, for example, 
prevent someone from having access under the 
Matrimonial Homes (Family Protection) (Scotland) 
Act 1981 to a house that they own or would have 
access to, or from walking down the street in 
certain circumstances or going within a certain 
distance of another person. Those are 
undoubtedly things that people have the right to do 
other than when an interdict is made against them. 
Are we overstating the case a bit, if I have 
understood the matter correctly? 

Clare Connelly: I would say not, because you 
would not have unfettered rights. None of the 
interdicts would stop a person having access to 
their home; they would operate to protect the 
individuals within the home. There is no right of 
access to other individuals—it does not exist in 
law. 

Rhoda Grant: I can provide further information 
on that. We came under pressure to include 
exclusion orders in the bill, but we did not do so 
because we would have been excluding people 
from the right to enter their own property, which 
would have had ECHR implications. We felt that 
we should not do that in a member’s bill. It is an 
issue of fundamental human rights and is beyond 
the scope of what we are able to do.  

Robert Brown: With respect, I mean the breach 
of interdict with the power of arrest in section 3. 
That can arise out of the circumstances of the 
exclusion order, can it not? 

Clare Connelly: They are separate legal 
orders, although previously they could be applied 
for in the same process.  

Robert Brown: Yes, but the exclusion order is 
to get someone out and the interdict is to stop 
them coming back.  

Clare Connelly: The interdict normally provides 
wider protection. Clearly, stopping an abuser 
returning to the family home would not be 
adequate on its own because, as we know, abuse 
does not just take place in the family home. The 
orders are separate. 

The jurisprudence of the European Court of 
Human Rights shows that 
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“there is no obligation upon a State to ensure a total 
equality of arms through the use of public funds so long as 
each side in the dispute is not placed at a substantial 
disadvantage”. 

That is the key point. If you do not award 
protection to an individual, they are at a 
substantial disadvantage. The person who is told 
to carry out no further abuse is not at any 
disadvantage. 

Robert Brown: With great respect, the 
disadvantage is that if they do certain things, some 
of which would normally be legal, they would 
immediately be the subject of a criminal offence 
that would not otherwise be a criminal offence. 
Surely there is a big disadvantage in that respect.  

Clare Connelly: Those consequences arise 
from the breach of a court order. They do not arise 
from the awarding of the order. Those issues must 
be separated. In the process of seeking the order, 
we consider whether there is substantial 
disadvantage. If an individual takes a non-
harassment order against me or has an interdict 
with a power of arrest against me, I am at no 
disadvantage as a result of the existence of that 
order. If, however, I choose to breach that order, I 
am breaching a court order and will be subject to 
punishment for that.  

The issues are separate. We must not confuse 
awarding a protection order and what happens if 
the person does not comply with that protection 
order—which, one would have thought, was 
evidence to justify the order being granted in the 
first place. They are separate issues, in terms of 
access to justice, in terms of protection and in 
terms of the equality of arms argument. 

Robert Brown: You are trying to make what 
appears to be an artificial distinction.  

Nigel Don: To drag us back a bit from the 
looming conflict, I am now a lot wiser on the 
principles, so thank you for what you have said in 
the past 10 minutes. However, just to extend the 
previous conversation, I am struggling to 
understand why I am not disadvantaged if my wife 
gets an interdict against me that effectively means 
that I cannot go back home. Regardless of the 
cause, I cannot go home. Is that not to my 
substantial and severe prejudice? 

Rhoda Grant: That is the reason why exclusion 
orders are not included in the bill. As I said, we 
were asked to include exclusion orders in the bill 
and we have not done so, for that reason. We 
would be asking for legal aid to be granted 
automatically to somebody who was applying for 
an exclusion order that interfered with someone’s 
human rights. We recognised that in some 
circumstances there is an equality of arms issue, 
which is why exclusion orders were not included. 

We were clear that the bill would not interfere with 
human rights.  

Nigel Don: I am with you—if it is an exclusion 
order. If my home is sufficiently small that I cannot 
go home without effectively being deemed to 
harass my wife, is there any difference?  

Clare Connelly: The evaluation of the 
Protection from Abuse (Scotland) Act 2001, which 
also looked at all the other civil protection orders, 
revealed that the majority of people who seek 
protection—largely women—do not stay in what 
was the family home. After all, these people are 
seeking protection from someone who has abused 
them, has threatened their life and has promised 
that, if they leave, they will be found and killed. We 
should bear in mind how the orders manifest 
themselves. It is not that the woman and the family 
are in the family home and the man is not allowed 
to walk along the street; the woman and the family 
are in hiding, and the man is interdicted against 
approaching and abusing them. People are 
excluded from their homes as a result of exclusion 
orders, which are not part of the bill. 

Nigel Don: I do not have a problem with the fact 
that the bill does not cover exclusion orders. The 
scenario that you have just set out is entirely 
plausible and no doubt very normal, but does it 
actually represent 99 point something per cent of 
the occasions that we are discussing? 

Clare Connelly: I do not have the statistics with 
me but, as one of the those who evaluated the 
2001 act and the other civil protection orders, I 
have to say that we did not find that kind of 
evidence. An interdict does not in itself exclude 
someone from the matrimonial home; you have to 
get an exclusion order. Are you with me? 

Nigel Don: Yes. 

Clare Connelly: We are talking about separate 
orders. The court might grant an exclusion order, 
but we are not suggesting that in such cases there 
should be free access to legal aid. The individuals 
in question might well stay in their own home, but 
when we looked at the orders that were granted 
we found that they usually moved elsewhere. 
Indeed, that was evident from the initial writ, which 
did not reveal the individual’s address because of 
the threat of further abuse if the abuser found 
them. 

I do not think that anyone has gathered these 
particular statistics. I will go back to our evaluation 
and correlate whatever information I can on the 
number of cases in which the person was resident 
in the home when they applied for the order. 

Nigel Don: I simply want to tease out what is 
normal in these circumstances. 

Clare Connelly: Having carried out empirical 
research in this field for 15 years now, I think that, 
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normally, the woman and any children have to 
leave the family home. If they stay there, the 
abuser knows where they are and they can be 
found easily and subjected to further violence and 
abuse. Of course, that has a domino effect and 
leads to problems with access to refuge and other 
support. Also, we should not forget the additional 
financial hardship that is faced by these women 
who, after all, often have to leave their home with 
nothing or very little and might have to rehome, 
reclothe, feed and emotionally support their 
children. 

Nigel Don: I think that the implications are very 
obvious to us all. 

Clare Connelly: That is the norm, rather than 
the exception. 

The Convener: As we are not entirely clear on 
this yet, I suggest that a letter on this subject 
would be helpful. 

I now ask Nigel Don to pursue what might prove 
to be the less controversial question of breach of 
interdict with powers of arrest. 

Nigel Don: Indeed. What are the benefits of 
criminalising such breaches? 

Rhoda Grant: There are several. First of all, the 
victim will not have the huge burden of having to 
go back to court for a breach of interdict. Indeed, 
given that many of the people who have applied 
successfully for an interdict are eligible for legal 
aid, the provision will not place such a huge 
burden on that system. 

Secondly, as they said in their evidence, the 
police will find it a lot easier to protect victims. 
More than 60 per cent of the domestic abuse 
cases that the police respond to involve repeat 
offending, so if the police have the sanctions to 
deal robustly with such incidents, they will be able 
to cut that number down. At the moment, people 
arrested for breach of interdict are held for 
perhaps a couple of days, which gives victims only 
a very short period of time to move again and no 
time at all to protect themselves properly. If the 
police were able to act, there would be bail 
conditions and the like; in fact, the person could be 
arrested and held until they appeared in court. 

12:00 

Nigel Don: Do you have any information on why 
contempt of court is not often used in cases of 
breach? That has come up in evidence, but we 
have not heard any justification as to why it does 
not happen. There just seems to be a shrug of the 
shoulders. 

Rhoda Grant: There is anecdotal evidence, but 
I do not think that there is any empirical evidence 
to explain that. I think it is because it falls to the 

victim to go back to the court and prove that the 
breach has happened, and it might be that they 
have to do that at a time when they are fleeing 
again, when they have to find new schools for their 
children and a new place to live. Also, the 
sanctions are not huge. If it is the victim who is 
pursuing the abuser again, that heightens the 
aggression that comes back against the victim, 
whereas if it is the state that is pursuing the 
abuser, that diverts the aggression away from the 
victim and on to the state. There are complex 
reasons for that. 

Nigel Don: What standard of proof should be 
required if breach of interdict is criminalised? You 
will be well aware of the issue. All the other 
examples that I am aware of where corroboration 
is not required are instances where the person 
who is bringing the matter back to court is—firmly 
in inverted commas—“an officer of the court”. In 
the situation that we are discussing, the person 
who brings it back to the court will be either a 
police officer or the pursuer. How do you see the 
balance? Do we need corroboration or should this 
be one of the instances where corroboration is not 
required? 

Rhoda Grant: I heard the evidence that the 
committee took on that. I have sympathy with the 
position of Scottish Women’s Aid, but the bill does 
nothing to remove the need for corroboration, 
because the breach is criminal, and in Scots law 
criminal cases need corroboration. The bill is a 
member’s bill, and I am not going to start rewriting 
Scots law on the back of it, so although I have 
sympathy with what has been said on the issue, 
the bill does nothing to remove the need for 
corroboration. 

Nigel Don: I have to say that that makes our 
lives a great deal easier, too, because I am not 
sure that we are in a hurry to rewrite the whole of 
Scottish criminal law on the back of the bill. Thank 
you. 

The Convener: We turn to the definition of 
domestic abuse, with Cathie Craigie. 

Cathie Craigie: Good afternoon to the panel. At 
one point, we said that the meaning of “domestic 
abuse” was probably one of the most controversial 
aspects of the bill, but after this morning I think 
that we should leave that one sticking to the wall 
and see if anything else comes up to take the 
prize. 

What was the thinking behind creating a 
statutory definition of “domestic abuse”? You have 
worked closely with Scottish Women’s Aid and, 
presumably, family law centres. The evidence that 
we have heard over the weeks and the written 
evidence that we have received suggests to me, 
anyway, that the meaning is well defined already. 
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Rhoda Grant: I listened to that evidence and I 
have taken on board what was said. I also listened 
to the counter-evidence. This morning, the 
minister talked about the need for a definition—not 
in all cases, but where cases are borderline. It is 
clear from the evidence that we need to amend 
section 4. I have sympathy with removing it, but I 
want to review the evidence of the minister and 
others who said that the definition is necessary. 
Scottish Women’s Aid quoted other legislation 
where “domestic abuse” is used but not defined, 
such as the Children (Scotland) Act 1995. 

I am keen to go back to some of the 
organisations that are concerned about our 
definition to find out where those concerns lie. We 
worded our definition to make it as wide as 
possible, given that domestic abuse can be 
perpetrated by the wider family and the like, as 
you heard in evidence. We did not want to make 
the definition narrow, because that would prevent 
people who are suffering domestic abuse from 
accessing the protections that the bill provides. 

There are probably ways round our definition. 
This morning, the minister talked about naming the 
interdicts that would be granted under the bill. We 
realised that we needed to do that and we would 
amend the definition to allow it to happen. 

However, we need to take some further 
evidence on the greater definition from those who 
are concerned about and involved in the matter to 
determine whether we need a definition. If we do, 
the definition will need to be amended to take 
those concerns into account. It may be that the bill 
will talk about a partner or someone acting on their 
behalf rather than detail family members. 

Cathie Craigie: The committee is grateful to 
hear about that approach, because committee 
members feel that some more work is required on 
the definition. 

Rhoda Grant has answered the points that we 
need for that question, convener. 

The Convener: As no members have any other 
points on that question, we will pursue the final 
one. 

Stewart Maxwell: In light of some of the 
evidence that we have had and this morning’s 
debate on sections 2 and 4, do you think that the 
bill would still be viable if those sections were 
removed entirely from it? 

Rhoda Grant: Yes, probably. The jury is out on 
whether we need section 4 but, having heard the 
evidence, I think that the bill would cover the 
majority of domestic abuse cases if no definition 
were given and the normal definition were taken. 

Removing section 2 would create issues about 
access to the remedies in the bill, but we also 
need to bear in mind that the minister already has 

powers to make the changes that section 2 would 
make. They do not need primary legislation; the 
power is available under legal aid legislation. 

Stewart Maxwell: That is what I was thinking 
about. I presume from your answer that you agree. 
The implementation of sections 1 and 3 on their 
own would improve on the current situation, 
although I am not suggesting that sections 2 and 4 
will be removed. 

Rhoda Grant: Of course. 

Stewart Maxwell: There is some debate about 
whether sections 2 and 4 are needed and how 
they should be defined. I am glad that you have 
cleared that up, because you are correct that 
sections 1 and 3 are vital but there is some debate 
about section 2, given that ministers have the 
power to do what it does, and section 4.  

I note that section 4(3) says: 

“The Scottish Ministers may by order made by statutory 
instrument amend subsection (1) by adding further types of 
relationships.” 

So, even if the definition were narrowed or 
tightened—however we want to define it—by 
amendment, it could be further amended by order 
at a later stage if section 4(3) remained in the bill. 

Rhoda Grant: Yes. Alternatively, we could 
leave powers in the bill for ministers to define 
domestic abuse if required—should the courts not 
recognise it and what it stands for—rather than 
define it in the bill. That would allow them to view 
how the law was working and amend it if 
necessary. 

Guidance is important. We can legislate and say 
what abuse is, but it might take guidance to 
emphasise to the Legal Aid Board and other 
bodies what it encompasses and what they should 
look for. 

Stewart Maxwell: It would help the 
committee—it would certainly help me—if the 
member in charge of the bill gave us her 
considered views on where section 4 should go in 
light of the evidence that we have taken on it. 
There is clearly still a lot of detailed debate to be 
had on what should happen to that section. 

Rhoda Grant: Do you mean on what should 
happen to section 4? 

Stewart Maxwell: Yes, you have agreed to 
write to us, and it would be helpful if we got your 
detailed consideration of the evidence that we 
have heard on that section, because there is still a 
lot of debate to be had about it. 

Rhoda Grant: Yes, I will certainly do that. I will 
consider the matter further, but I do not know 
whether my consideration will have ended by the 
time the committee pulls together its stage 1 
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report, because we need to speak to the minister 
and the organisations concerned with a view to 
reaching a consensus. If we cannot reach a 
consensus, the simplest way forward would be to 
remove section 4 and to allow ministerial powers 
to deal with any issue that arose in that regard. 

The Convener: I have a point of information. 
The deadline for completion of stage 1 is 22 
January, but that covers the holding of the stage 1 
debate, so time is of the essence. 

Is there anything else that you would like to 
add? 

Rhoda Grant: No. I am just grateful to the 
committee for its consideration. I enjoyed listening 
to the other evidence more than I enjoyed sitting at 
this side of the table. 

The Convener: It was probably a unique 
experience. 

I thank you and your colleagues for your 
attendance. We have been left with some 
outstanding issues, and we look forward to their 
being addressed in correspondence in early 
course. 
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ANNEXE E: INDEX OF WRITTEN EVIDENCE 
 
Written evidence received in alphabetical order 
 
Action Scotland Against Stalking 
ASSIST  
ASSIST (supplementary submission)  
Association of Chief Police Officers in Scotland  
Barnardo's Scotland  
Church and Society Council and Ministries Council of the Church of Scotland and the 

Church of Scotland Guild  
Dr David Gadd  
Engender 
Equality and Human Rights Commission  
Glasgow Violence Against Women Partnership  
Inverness Nairn Soroptimists International  
Law Society of Scotland  
LGBT Youth Scotland  
NHS Greater Glasgow and Clyde 
North Ayrshire Violence Against Women Partnership 
Scottish Children's Reporter Administration  
Scottish Government 
Scottish Legal Aid Board  
Scottish Legal Aid Board (supplementary submission)  
Scottish Women's Aid 
Scottish Women's Aid (supplementary submission)  
Scottish Women's Convention  
Shakti Women's Aid 
Soroptimist International Scotland North and Soroptimist International Scotland South 
Unison Scotland 
Victim Support Scotland 
Violence Against Women Strategy Group in Highland 
Women's Support Project 
Zero Tolerance 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Action Scotland Against Stalking 
 
Forward 
 
Action Scotland Against Stalking was launched in March 2009 with the overall aim of 
having stalking recognised as a specific and named offence within Scotland‟s 
Criminal Justice System. In June 2010 stalking became a criminal offence and 
received royal assent in August this year.   
 
ASAS supports the reforms this Bill proposes. . 
 
We support the proposed amendment to the Harassment Act 1997 removing  the 
term „course  of conduct‟  in relation to domestic abuse where one incident will be all 
that is required  for a Non Harassment Order.   
 
We support free access to civil legal protection orders for victims of domestic abuse 
and also support the criminal prosecution with powers for arrest for perpetrators who 
breach civil  interdicts.  
 
Definition of Domestic Abuse 
 
We support either a tightening of the definition of domestic abuse and question 
whether it needs to be defined at all within this Bill.  
 
Introduction  
 
In Scotland, the prevalence of domestic abuse is widespread and occurs among 
people at all socioeconomic and education levels and within all ethnic, racial, 
religious, age, and sexual identity groups.  
 
One of the first obligations of any government is to protect the public safety of its 
citizens, whether in their homes, throughout neighbourhoods, or on the roads  
 
Whilst there are adequate laws in place to protect the general public and promote 
safety in our communities and roads, protecting victims of domestic violence have 
been largely overlooked, yet victims of domestic abuse are among our most 
vulnerable people in our society, and the only place they can turn to is the courts.    
 
It is imperative the system works in their favour to allow them the protection they 
need and this Bill aims to offer this by: 
 
Amendment of the Protection from Harassment Act 1997 
 
Section 8 of the 1997 Act refers to a “course of conduct” which is defined as 
“conduct on at least two occasions”. 
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Removing the requirement to show a course of conduct in cases of domestic abuse 
will not only provide a quicker response but allow for a NHO to be granted in order to 
protect against furthers acts of violence. More importantly, one act of violence cannot 
be construed as not being an offence whereas two acts are. This blurs the 
boundaries on what constitutes violent acts. The crime should be defined in the 
individual act and not in the frequency. No human being should have to be violently 
assaulted or placed in a state of fear or alarm more than once before being offered 
protection.  
 
The message has to be loud and clear that violence against any human being is 
unacceptable and even more so, when the abuser is wielding power and control over 
women and children who are less powerful than they are. The only power they will 
have to protect them is the law. The law has to work for them.  
 
This is our chance to get the message through that the law is more powerful and it is 
as unforgiving as the act of violence. Domestic abuse is a huge cost to our society, 
welfare legal system, but the cost to innocent women children and vulnerable adults 
is even higher.  
 
Domestic abuse is an old behaviour and has existed for  many years. Society and 
the legal systems in our country have enabled this disease to procreate because it 
has been largely overlooked. Responsibility lies within the law to do something about 
this in more absolute terms. Domestic abuse is a public health issue with the majority 
of victims being countless women and children. Legislation requires to being sharp, 
clear, concise and robust where zero tolerance means zero tolerance.  It is the only 
way to break the vicious cycle of this type of offending and in doing so will in the long 
run hopefully have a positive impact on the  spiralling cost to the system and 
countless lives.  
 
NHO‟s are crucial where victims require protection and should be available to 
anyone experiencing the threat of further violence at the hands of an abuser.   
 
Amendment of the Legal Aid (Scotland) Act 1986 and civil interdicts 
 
The sanctity of the family should always be the priority.  
 
Protection from harm should be an automatic entitlement to victim‟s human rights 
and not compromised on a person‟s ability to pay.    
 
Being  able to live without fear or threat should not come with a financial cost. Under 
the present system cost is to the victim to place protective constraints against their 
abuser.       
 
The majority of victims of domestic abuse are innocent women and children. Women 
on the whole earn less than men.  Not withstanding, they may have sacrificed 
careers to raise children. It is unacceptable they are placed under more pressure to 
try and secure some protection for themselves and their children. Not all victims are 
entitled legal aid, but may still only earn a low to moderate wage and cannot afford 
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the expensive legal fees. As a result their safety is being compromised and their 
human rights violated.   
 
I have spoken to victims of stalking who have been unable to access civil protection 
orders services for some of the reasons stated above. For some, wages have been 
just over the threshold and they do not have the income or capital for legal fees.   
Recourse through the civil courts is equally difficult and in many cases the 
perpetrator gets all the help he/she requires,  leaving the cost of his/her crime falling 
to the victim and/or to the state. The cost of this proposed amendment would be the 
responsibility of the state ensuring victims rights are not being violated or 
compromised.  
 
It also raises the question of the cost to the perpetrator? The revolving door 
syndrome of serial perpetrators incur huge costs on our already over loaded system 
and in many  cases of domestic abuse it is the abuser who ends up getting the legal 
aid, paying nothing for his defence and his  repeated court appearances.  
 
Yet, the woman has to pay to get legal protection, to protect her and her children 
against him committing another criminal act and this is dependent on her ability to 
pay.  Cost effectiveness should not be at the expense of the victim.  
 
Secondary victimisation within our legal system is a well known contributory factor 
towards increasing the already vulnerability a woman and her children faces as a 
result of being a victim of domestic abuse.  
 
Many are left living in fear and basically unprotected. For the women  who  find the 
courage to leave or escape  from an abusive relationship, their courage  does not 
come without great cost to; their health,  mental well being, financial stability, loss of 
their home, and on top trying to protect their children. The cost to the children is as 
equally severe where the impact can be long and lasting.Many suffer trauma and 
loss. The system as its stands discriminates against those who through no fault of 
their own are forced into an already compromised position.   
 
Stalking can also be an element of domestic abuse and this amendment should also 
be applied to victims of stalking crime. Their difficulties, fears are no less threatening 
and deserve the same rights to free access to civil protection orders.   
 
Abusers  will always find away to evade or disregard  the law  if it  is not strong and 
robust enough to send out a firm message that domestic abuse will not  be tolerated 
at any level.  
 
Breach of a Civil Interdict 
 
A breach of a civil interdict should be a criminal offence where police have the power 
of arrest. Perpetrators should be left in no doubt the consequences of their actions. 
What is the point of issuing an interdict where the cost lies to the victim or the state if 
it does not carry heavy penalties if it is breached?  It is there to serve protection and 
if breached should be replaced with a more severe and punishable form of 
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constraint. Perpetrators may not hold any respect for their victims but not respecting 
the law should be a punishable offence.  
 
Definition of “domestic abuse” in Clause 2(d) 
 
We have refrained from commenting on this until we seek further clarification on the 
implications of a narrow definition of Domestic Abuse towards a broader definition.  
 
 
Action Scotland Against Stalking 
9 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from ASSIST 
 
Response to the Domestic Abuse (Scotland) Bill 
 
ASSIST (Advocacy, Safety, Support, Information, Services Together) is the Specialist 
Domestic Abuse Advocacy Service linked to Glasgow’s Domestic Abuse Courts. Referrals 
from both female and male victims are received directly from the police. In addition, we 
support male victims of domestic abuse from Ayr Domestic Abuse Cluster Court. In 2009 – 
2010, we received over 3000 referrals. 
 
We are very pleased indeed to respond to the Domestic Abuse (Scotland) Bill as we believe 
it addresses serious loopholes in Scots law that affect all those who experience domestic 
abuse. The Bill if enacted will increase access to justice for victims of domestic abuse and 
enable a more robust response when civil protection orders are breached. 
 
Removal of the course of conduct requirement for a Non-Harassment Order 
 
It is very important that the need for a course of conduct before an NHO is awarded is 
removed. The current requirement that victims experience a number of incidents before 
qualifying for an NHO, places victims of abuse in considerable danger.  
 
It is already difficult to ensure that evidential requirements are met in situations of domestic 
abuse. In the criminal context, domestic abuse is by its very nature, difficult to investigate 
and more often than not, it occurs in private with little or no corroboration.  During criminal 
proceedings, special bail conditions can be granted to protect the victim. However, we have 
experienced reluctance by both Sheriffs and Solicitors to pursue or grant a civil interdict 
while special bail conditions are in place. Special bail conditions can be removed at any 
point during the case and there is usually a gap before the victim has access to a protective 
order. Allowing easier access to an NHO that could more readily be used on completion of a 
case would ensure continued protection 
 
There is research evidence that women are assaulted verbally and physically on many 
occasions prior to making contact with any help seeking agencies including the police. We 
have anecdotal evidence that the difficulties of evidencing a course of conduct are such that 
some women decide that the risks to their safety of failing to obtain an order is too great and 
do not apply.  
 
Non Harassment Orders when they can be obtained are the best protection order available 
in Scotland, although they are currently very expensive and therefore only available to some 
victims. They can be awarded to victims following criminal proceedings against the 
perpetrator and this is helpful, however the issues with evidencing a course of conduct 
remain. NHO’s can be a real deterrent but it is important the requirement for a course of 
conduct is removed. We believe victims will be safer if the proposal in the bill is accepted. 
 
The removal of means testing for civil legal aid 
 
Victims currently experience real financial problems when attempting to access protective 
orders. In addition, following the changes to Legal Aid, there are fewer solicitors willing to 
carry out civil legal work. If a victim is successful in finding a solicitor, the legal thresholds 
are such that very few qualify despite the welcome changes instigated by the Government.  
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It has been suggested that 1 in 4 women cannot proceed with an application for a civil 
protection order due to legal aid contribution levels or failure to access legal aid. It is a 
matter of routine in ASSIST that victims say they cannot afford protective orders. 
 
It is the state’s responsibility to positively provide for its citizens and the lack of access to 
protective orders breaches victims’ human rights.  
 
Breach of interdict with a power of arrest 
 
There are considerable advantages to criminalising a breach of interdict with a power of 
arrest. It would free up valuable civil court time and ensure less lengthy – and expensive 
proceedings. In addition, lengthy civil proceedings can leave a victim subject to ongoing 
abuse and harassment, at the risk of being seriously hurt or harmed and without any 
additional protection such as special bail conditions. 
 
There are clients of ASSIST whose partners or ex-partners have been arrested following a 
breach of interdict and were remanded in custody for two days. It proved very difficult indeed 
to explain to clients why this was the only option available to the Sheriff and it undermines 
the value of the protective order. It is not an effective deterrent to those who use violence. 
Some victims, for safety reasons, do not pursue an action for a breach of interdict as the 
abuser views this as a direct challenge to his behaviour. 
 
Criminalisation of a breach of interdict with a power of arrest would deliver a clear message 
to those who use violence that if a court order is breached, it is treated seriously. 
 
Domestic abuse is a pattern of behaviour that involves a process of coercive control by 
perpetrators and it is crucial that offenders are accountable for their behaviour. Glasgow’s 
Domestic Abuse Court and risk management processes such as the MARACs in Glasgow 
and North Lanarkshire and Strathclyde Police’s Multi Agency Tasking and Coordinating have 
improved the situation greatly. Offenders who were often invisible and their offences not 
treated seriously are beginning to be held accountable. However, progress is slow and a 
significant proportion of Scotland’s population do not have access to such procedures. The 
changes in this bill would provide for effective change for all of Scotland’s victims of abuse. 
 
The definition of domestic abuse 
 
ASSIST do not agree with the definition of domestic abuse contained in the bill. Following 
serious consideration, we believe that defining domestic abuse legally would create 
significant difficulty. There would be an impact on criminal law with arguments around what 
is and is not a relationship. Perpetrators of abuse often believe themselves in a relationship 
when the victim does not. Valuable court time would be used to no good effect.  
 
Furthermore, the list of relationships is unhelpful and extends what is currently understood in 
Scotland as domestic abuse to family violence. It is true that other members of a 
perpetrators family can be involved in the abuse of a victim, but this extension would create 
more problems than the one it is designed to correct.  
 
There is already wording within the Family Law Act (Scotland) Act 2006 that should remain 
the accepted terminology.  
 
Costs of Implementation 
 
The cost to society of domestic abuse in Scotland has never been formally calculated. 
However, based on the Walby study (2004) carried out in England and Wales, the Scottish 
Government document Safer Lives: Changed Lives (2008) estimated that some £4 billion 

187



3 

could be the cost to the Scottish public purse of violence against women with domestic 
abuse accounting for over half that amount at £2.3 billion. The update of the Walby study in 
2009 noted that the costs in England and Wales had reduced to £1.92 billion as a result of 
improved agency responses. The UK Corporate Alliance against Domestic Violence also 
uses this figure of £1.9 billion a year, which would extrapolate to a Scottish figure of 
approximately £190 billion. The updated figures illustrate that successful investment in 
Domestic Abuse and Violence Against Women has a positive impact.  
 
Early interventions, such as provisions that prevent future behaviour rather than punish 
previous behaviour should present considerable savings to the public purse. Easier access 
to protective orders would ensure more victims could act before the perpetrators behaviour 
escalates to a criminal level.  
 
Safer Lives: Changed Lives (2008) highlights the need for legal remedies that deal 
adequately with the perpetrator and victim. The passage of this Bill would accord with this 
need and promote a robust response to those who use violence against women.  
 
This Bill closes a number of loopholes and would make a crucial difference to thousands of 
victims across Scotland.  
 
 
Mhairi McGowan 
ASSIST 
10 September 2010 
 

188



1 
 

Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Supplementary written submission from ASSIST 
 
Thank you for your letter of 18th inst setting out the issues I agreed to revert to the 
Committee. I will deal with each in turn. 
 

 Source of statement that 1 in 4 women cannot proceed with an application for a 
civil protection order due to legal aid contributions or failure to access legal aid. 
 

This can be found in paras 6.72 – 6.79, in particular para 6.75 of “An Evaluation of 
the Protection from Abuse (Scotland) Act 2001” by Scoular, J; Connelly, C & 
Cavanagh, K 2003  
http://www.scotland.gov.uk/Publications/2003/11/18566/29468  
 

 Breach of Probation Orders 
 
I agree with Women’s Aid that the relaxation of the need for corroboration may be 
appropriate as long as there is scope for the evidence to be tested in court. The 
Procurator Fiscal will, when considering whether to proceed with a prosecution, bear 
in mind all the evidence available. The result of the Cadder case announced today 
will have a profound effect on both domestic and sexual abuse cases. I hope that 
one of the effects of this ruling will be the consideration of the need for corroboration 
within Scots law.  
 

 Research on use of mediation in domestic abuse situations 
 
I have sourced both US and UK based research, however, I have confined my 
listings here to UK based research. If the Committee would prefer a wider research 
base, I am happy to provide the US sources.  

 
In my opinion, the definitive research is “Mothering through Domestic Violence” 
Radford, L & Hester, M; 2006, Jessica Kingsley, London. Radford & Hestor state, 
“The presumption that parents will usually make agreements that are best or most 
workable for their children is fundamentally flawed in domestic violence cases, and 
results in coerced agreements that turn out to be unworkable’ (Mothering Through 
Domestic Violence, L Radford and M Hester, 2006). 

 
The Children and Family Court Advisory and Support Service, Cafcass in England 
and Wales state in their Domestic Violence toolkit that,  “Joint meetings must be 
based on freely given consent, which cannot be guaranteed when there has been a 
violent or abusive relationship; 
  
Family mediation or dispute resolution may increase the vulnerability of a the parent 
who has experienced domestic violence, and; 
  
Where there has been intimidation by one party over another, discussion about the 
child’s best interests may become secondary to the management of the intimidation 
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between parents; In many minority cultures the family and community dynamics can 
be such that the parent who has experienced domestic violence could be at greater 
risk of violence because of a process of mediation/dispute resolution.” 
  
(Domestic Violence Toolkit, 2007, 5.62). 

 
“It should be made clear that their refusal to attend a joint meeting will not detriment 
the case” (Domestic Violence Toolkit, 2007, 5.63). 
 
The original report that led to the toolkit can be found at 
http://www.hmica.gov.uk/files/HMICA_Domestic_violence_linked1.pdf  
 
Thank you again for the opportunity to appear in front of the Justice Committee and 
to provide some follow up information.  
 
 
Mhairi M McGowan 
ASSIST 
26 October 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Association of Chief Police Officers in Scotland 
 
I refer to your correspondence dated 1 July 2010 in connection with the above 
subject, which has been considered by members of the Crime Business Area, and 
can now offer the following by way of comment. 

Protection from Harassment Act - course of conduct 

The removal of the course of conduct requirement from the Protection from 
Harassment Act 1997 for civil proceedings involving domestic abuse is welcomed 
and is a crucial development in providing the full support of the law to victims of 
domestic abuse.  It is of paramount importance that, once a victim feels able enough 
to disclose abuse, the legal system has the capacity to respond immediately. 

The removal of the course of conduct requirement allows for the earliest possible 
provision of protection to victims and allows the Police to intervene at an earlier 
stage with positive and effective action.  This also demonstrates to the victim that the 
authorities can and will protect them from abuse and crime, giving reassurance that 
protection is both available and accessible. 

Means testing for Legal Aid 

ACPOS fully supports the proposed changes to means testing for Legal Aid.  It is 
essential that all victims of domestic abuse have equal access to the protection of 
the courts, irrespective of financial circumstances. 

Offence of breaching an Interdict with power of arrest 

The consequences for a perpetrator who breaches an Interdict, but does not commit 
a crime, are currently limited.  However, by the very nature of domestic abuse, this 
behaviour is often deliberately directed to result in the greatest impact on the victim, 
causing intense fear and distress.  It is paramount, therefore, that perpetrators are 
held accountable for all their actions.  Creating this offence will increase protection 
for victims and will reinforce to perpetrators of abuse that there are serious 
consequences to their actions; this may also have a significant deterrent effect. 

Scottish police forces already deal robustly with perpetrators who breach Interdicts 
with powers of arrest; the enactment of this proposed legislation should not impact 
upon capacity or performance. 

Statutory definition of ‘domestic abuse’ 

The Scottish criminal justice system is currently governed by the existing 
ACPOS/COPFS definition of domestic abuse: 

“Any form of physical, sexual or mental and emotional abuse which might amount to 
criminal conduct and which takes place within the context of a relationship. The 
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relationship will be between partners (married, co-habiting, civil partnership or 
otherwise) or ex-partners. The abuse can be committed in the home or elsewhere”. 

This definition, and the associated criminal justice response to domestic abuse, is 
restricted to partners or ex-partners and does not include familial abuse.  The wider 
definition proposed in the Bill includes the children, grandchildren and parents of the 
perpetrator.  Where the victim is the child of the perpetrator, the necessary child 
protection protocols would also be applied.  In addition, adopting this definition would 
provide access to civil remedies to a broader spectrum of our communities, some of 
which would have experienced restrictions in the past.  However, it should be noted 
that widening the scope of the definition to include familial abuse has the potential to 
challenge existing capacity issues across all Scottish police forces and the wider 
criminal justice response. 

Honour based violence is an emerging area of concern for all Scottish forces.  Such 
victims of abuse can be particularly vulnerable, as they are often isolated and at risk 
of serious physical harm.  Adoption of the proposed definition would provide 
increased protection to such victims from specified family members; however, such 
abuse can be perpetrated by other members of the extended family not covered by 
the proposed definition, such as siblings, cousins or uncles.  This may be an area 
worthy of further consideration by the Justice Committee. 

I trust that the foregoing is of assistance to you. 

 
Cliff Anderson 
Assistant Chief Constable 
ACPOS General Secretary 
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Barnardo s Scotland 
 
1. Context 
 
1.1 
throughout Scotland, working in partnership with 30 out of 32 local authorities in 
Scotland. We provide a range of services to nearly 10,000 children and families across 
Scotland. Every Barnardo's project is different but each believes in the potential in every 
child and young person, no matter who they are, what they have done or what they 
have been through. 
 
1.2 Our leading service dealing with the issues covered in the Bill is the Tayside 
Domestic Abuse Initiative, which is an outreach service of our Polepark Family Service 
in Dundee. The Initiative, which is a unique partnership between Tayside Police and 

workers are co-located in Arbroath, Dundee and Perth with Tayside Police Domestic 
Abuse Officers and have developed skills and expertise in responding to domestic 
abuse issues. The majority of referrals are from the Police as incidents occur. We also 
accept referrals from other agencies, and self-referrals. Demand for the service 
continues to be high, and at times outweighs our capacity to respond. 
 
1.3 We would be happy to offer the committee the chance to visit the service, or hear 
Oral evidence if required. We understand the model of co-location with the police in 
Tayside to be unique in Scotland, and would welcome, as part of any wider discussion 
on domestic abuse in Scotland, the opportunity to discuss the advantages of this model. 
 
2. General Principles of the Bill  
 
2.1 We welcome the general principles of this Bill.  
 
2.2 Scotland believes that removing the course of conduct requirement, and 
the requirement for at least two incidents to take place will mean that vulnerable women 
can receive appropriate protection sooner as well as potentially freeing up court time. 
 
2.3 The bill would also make legal aid available without means testing or the levying of a 
contribution to all those who 
Scotland believes that this will help to ensure that justice and protection open to all 
women irrespective of financial means, and would encourage more women to feel 
confident to seeking orders to protect themselves. We recognise the potential impact on 
an already stretched legal aid budget, but believe the circumstances of the women 
concerned are such that would these provision they could be faced with an intolerable 
choice, potentially between providing for  children and acquiring legal judgements. 
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2.4 breach of 
interdict with a power of arrest, obtained under the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 or the Protection from Abuse (Scotland) Act 2001 for 
protection from domestic abuse, a crime. We believe that this would offer added 
protection for victims of domestic abuse and send a clear signal as to the seriousness 
and unacceptability of domestic abuse. 
 
3. Further Points  
 
3.1 

efinition 
of domestic abuse goes beyond previous definitions of domestic abuse in use in 
Scotland which relate solely to partners and ex-partners, for example definition of 
domestic abuse in the National Strategy to Address Domestic Abuse published in 2000 
by the Scottish Executive. 
 
3.2 
a family setting and we do not underestimate the importance of tackling this abuse, but 
we believe that in order to avoid confusion a clear demarcation must exist between 
domestic abuse and other forms of abuse within families. 
 
3.3 Our Tayside Domestic Abuse service was established within the context of our 
wider family service provision in Tayside, on the basis that domestic abuse was a very 
specific form of abuse which required a dedicated response. 
 
4. Conclusion  
 
4.1 intent of the legislation, which it belives would help remove 
some existing barriers to justice for victims of domestic abuse. However the definition of 
domestic abuse must be clarified to avoid any loss of focus of the legislation.  
 
4.2 We would be happy to provide oral evidence to the Committee if this were thought 
to be useful.  
 
 
Mark Ballard 
Assistant Director Policy and Influencing 
10 September 2010 
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Justice Committee 

Domestic Abuse (Scotland) Bill 

Written submission from the Church and Society Council of the Church of 
Scotland, the Ministries Council of the Church of Scotland and the Church of 

Scotland Guild.1 

The Church of Scotland has demonstrated for more than 10 years that it is 
committed to working in partnership with the statutory and voluntary sectors to 
provide support for those who experience domestic abuse and also to put 
preventative measures in place so that the problem decreases for this and future 
generations. In 1997 the Church stated:  

“Abuse is always wrong. There are no mitigating circumstances, no acceptable 
explanations.”2 

This commitment stems from the distinctive Gospel commitment to care for those 
who are marginalised and victimised, who feel lost or abandoned. The comments 
made here come from within the church’s structures and have significance for this 
consultation because the Church of Scotland: 

 Represents a nationwide (Scotland) network of local and regional services. 
 Has practical experience of providing frontline and critical response service to 

those who experience domestic abuse. 
 Has within its membership many people who have been involved in the 

various consortia which have emerged as partnerships working for the 
eradication of violence against women. 

 Has repeated support year on year from different constituent bodies within the 
church structures. 

 Through the Guild has been involved in raising funds and awareness on a 
range of issues in relation to violence against women. 

There are four main comments we would like to make about the Bill: 

1. We are encouraged that there is cross-party commitment to addressing this issue 
and would want to highlight that, with regard to domestic abuse, it is important that 
this remains a cross-party commitment not subject to party political changes or 
trends. The needs of women and children affected by domestic abuse are for 
consistency and persistence in the face of potentially life and death circumstances. 
We support the provisions proposed in this Bill. 

2. Even though there may be differences between the parties in relation to access to 
legal aid, it is important that parties are reminded of the common ground to reduce 
and eventually eradicate domestic abuse and to improve the safety of women and 
children. Access to legal aid has been one of the ways in which women have been 
able to secure protection for themselves. This is of particular importance at a time 

                                                 
1
 Councils and component elements of The Church of Scotland, Scottish Charity No SC011353 

2
 Quoted in the Church and Nation Report to the General Assembly of the Church of Scotland in 2003  
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when many of the assets which would give a woman resources to access legal 
assistance may be at least temporarily beyond her reach. She may have to take time 
off work; access to accounts/funds may be under dispute; it is likely she will be 
functioning from a location which is not her home. Added to the fact that she may be 
in a state of trauma, finding the means to be able to access legal assistance to 
ensure her safety (and maybe that of others) is of paramount importance. For these 
reasons we support the removal of means testing for legal aid as proposed in this 
Bill.  

3. The Bill is focused on the enactment of Non-Harassment Orders primarily for the 
benefit of women who are experiencing threat, but it must be remembered that this is 
as much about the children as it is about the women. Women are very often taking 
action to protect their children and this may in fact have been the prompt for finding 
the strength to leave an abusive situation in the first place. So, whilst the person who 
may make use of an NHO is an adult, it has direct significance for any children 
involved in the situation. 

4. Identifying how effective preventative strategies can be developed is sometimes 
quite difficult. This Bill, however, carries an important element within it which is of a 
preventative nature. The process of a woman (and children where applicable) 
leaving an abusive domestic situation is a stage at which a woman’s safety is most 
critical. Any methods which improve the protection for her during this stage are to be 
welcomed. Equally, and as a consequence, an escalation in violence can be 
prevented. For this reason, it is our view that the Bill is significant in terms of putting 
both provision and prevention measures in place.  

Rev Jayne Scott  
On behalf of the Church and Society Council of the Church of Scotland  
17 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Dr David Gadd 
 

Some clarity may be needed in terms of whether these interdicts are to be sought in 
relation to the risk the perpetrator poses to those individuals in their own right, or 
whether by virtue of having abused a partner or ex-partner those individuals have a right 
to protection. I could see a complication arising where a perpetrator continues to have 
legitimate access to a child, but the child is residing with a grandparent who has taken 
out an interdict. Maybe this is covered in relation to the earlier legislation. It is important 
also, that recording practises distinguish between these categories in the monitoring of 
the impact of this legal reform. 
 
 
Dr David Gadd 
Senior Lecturer in Criminology 
Keele University 
19 July 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Engender 
 
Background 
 
Engender is a membership organisation working on an anti-sexist agenda in Scotland 

ct of 
sexism on women, men and society.  We provide a wide range of information and 
support to individuals, organizations and institutions who seek to achieve equality and 
justice. 
 
Introduction 
 
Engender welcomes this Bill and the important reforms it introduces. We support 
clauses 1, 2 and 3.   
 
We do not support section 4 which seeks to introduce a statutory definition of domestic 
abuse.  
 
Section 1  Amendment of the Protection from Harassment Act 1997 
 
We support the removal of the course of conduct requirement for Non Harassment 
Orders (NHO) subject to the removal of subsection 1(4) referring to the definition of 
domestic abuse.  
 
Currently, s
conduct on at least two occasions  does not contain 

courses of conduct  that a person must not 
engage in conduct which will amount to harassment. Removing the course of conduct 
requirement would benefit women, children and young people experiencing domestic 
abuse as they would no longer have to endure repeated abuse and multiple incidents 
before they could obtain an order, unlike the current situation in relation to evidential 
requirements for NHOs. 
 
Section 2  Amendment of the Legal Aid (Scotland) Act 1986 
 
We support the proposal to remove means testing where a person is pursuing certain 
civil protection orders due to domestic abuse.  People seeking protective orders as a 
consequence of domestic abuse should not be required to pay for them.  We know that 

protection of the law and thus welcome any measure that improves their access to legal 
protection. 
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We believe that it is inequitable that an abuser will get criminal legal aid and will have to 
pay nothing towards his defence for his, more often than not, repeated court 
appearances in relation to his abusive behaviour, while the woman has to pay to get 
legal protection, protection against him committing another criminal act and access to 
that protection may be denied her unless she can pay.  
 
Section 3  Breach of Interdict with power or arrest 
 
We support the creation of a criminal offence for breach of an interdict with a power of 
arrest granted due to domestic abuse.  Research clearly tells us that interdicts without 
power of arrest are ineffective in many situations and that women and perpetrators are 
aware of their weak effect.  
 
We believe criminalising breach of an interdict with a power of arrest would not only 
enforce the power of the order but would also act as a more effective deterrent by 
making it very clear to the abuser that breach was not a trivial matter and could result in 
their having a criminal record. 
 
Section 4  Meaning  
 
Engender is very concerned that  construes 
domestic abuse too widely in terms of the parties and their relationships and is not in 
line with the recognised and understood definition (based on UN definitions) referring to 
spouses, partners and ex-partners nor is it gendered appropriately. 
 

from the Bill.  The two words should stand on their own merits, w
supported by the already accepted and widely used wording present in the Family Law 
(Scotland) Act 2006, the Protection from Abuse (Scotland) Act 2001 and the Children 
(Scotland) Act 1995, as amended. 
 
 
Karen Dargo 
Information Officer 
8 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Equality and Human Rights Commission 
 
The Equality and Human Rights Commission is the statutory body with responsibility 
to protect individuals against discrimination, to enforce the laws on equality and to 
promote fairness and human rights for everyone.  
 
The Commission welcomes the opportunity to comment on the Domestic Abuse 
(Scotland) Bill and welcomes its aims of increased access to justice for victims of 
domestic abuse and the ability of police and prosecutors to have a more robust 
response to breached civil protection orders. 
 
In the last year there were over 50,000 reported cases of domestic abuse in 
Scotland1. The Commission believes that everyone has a right to a life free from 
violence, abuse and harm.  Domestic abuse is normally perpetrated by men, against 
women2 and the Commission is clear that domestic violence is both a cause and 
symptom of gender inequality. Most victims of domestic abuse experience 
systematic and repeated incidents of psychological, physical and sexual violence3. 
Reporting and attempting to leave these situations is often a difficult process and 
leaves victims vulnerable and open to further and heightened attacks. 
 
For this reason, the Commission welcomes legislation which would give victims of 
domestic abuse greater access to justice and a better chance of being able to leave 
violent relationships successfully.  
 
By removing the requirement for means testing access to Legal Aid, this Bill 
acknowledges that in a violent relationship finances are often shared between the 
victim and their abuser. This means that to pursue Civil Protection Orders through 
the court system can often be difficult and costly. No victim of domestic abuse should 
ever be forced to forsake their safety because they cannot afford it. 
 
Giving the police and prosecution powers to treat breaches of Civil Protection Orders 
as a criminal offence will mean that police forces and courts in Scotland can send a 
clear message to abusers that domestic violence should not happen and will not be 
tolerated. It will allow police forces and prosecutors proactively to seek to protect 
victims, where they are currently limited by the scope of the law. 
 
The Commission is pleased to offer its support to the aims and objectives of this Bill, 
and believes it will be a step towards protecting victims of domestic abuse and 
addressing a significant feature of gender inequality. 

                                      
1 Domestic abuse recorded by the police in Scotland, 2008-09 
http://www.scotland.gov.uk/News/Releases/2009/11/24101754, Scottish Government, 2009. 
2 Safer Lives: Changed Lives http://www.scotland.gov.uk/Publications/2009/06/02153519/0 Scottish 
Government, 2009. 
3 Domestic abuse recorded by the police in Scotland, 2008-09 
http://www.scotland.gov.uk/News/Releases/2009/11/24101754, Scottish Government 
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While the Commission believes that other organisations responding to this 
consultation may be better placed to offer in depth, detailed oral evidence we would 
be happy to offer oral evidence if required.  
 
 
Ros Micklem 
National Director for Scotland 
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Glasgow Violence Against Women Partnership 
 
The Glasgow Violence Against Women Partnership (GVAWP) welcomes the 
opportunity to respond to the consultation on Domestic Abuse (Scotland) Bill. The 
Glasgow Violence Against Women Partnership is a multi agency partnership 
concerned with tackling violence against women in the City. Partners include 
Glasgow Community and Safety Services; Glasgow City Council Education and 
Social Work Services; Strathclyde Police; Glasgow Community Planning; Community 
Care and Health Partnership; NHS Greater Glasgow and Clyde; Crown Office 
Prosecution Services; Standing Group on Violence Against Women; Job Centre Plus 
and Glasgow Council for Voluntary Services. 
 
This submission follows up to our original response to the consultation on ‘The 
Proposed Civil Protection Orders and Access to Justice (Scotland) Bill’.  
 
General Principles of the Bill 
 
Overall the GVAWP welcome the principles of the Bill to increase access to justice 
by ensuring fairer access to civil legal protection orders for those experiencing 
domestic abuse and a more robust system in place to respond to perpetrators who 
breach civil legal orders. 
 
Amendment of the Protection from Harassment Act 1997 
 
The GVAWP is fully supportive of the measures proposed to improve access to 
justice by removing the requirement to show only one incident of harassing 
behaviour before a non-harassment order can be granted in civil proceedings.  
 
Access to Civil Legal Aid 
 
Access to protection from harm and harassment is a basic human right and one 
which all residents of Scotland fully expect. It is therefore imperative that legal aid 
without means testing is available to victims of domestic abuse when seeking to 
apply for interdict with a power of arrest or a Non Harassment Order in order to 
protect themselves from further or repeated acts of harassment. Failure to implement 
has grave consequences for those who seek protection via the civil route. 
 
Breach of Interdict with power of arrest 
 
It is vitally important that perpetrators of domestic abuse are held to account for their 
behaviour. For too long perpetrators have remained invisible and unaccountable for 
their conduct and so the proposed introduction of criminal proceedings when such 
breaches of civil protection orders occur is to be very much welcomed. 
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Meaning of Domestic Abuse 
 
The GVAWP is not in agreement with the definition of domestic abuse as outlined in 
the Bill. The definition agreed in Scotland in the National Strategy to Address 
Domestic Abuse is as follows: 
 
“Domestic abuse can be perpetrated by partners or ex-partners and can include 
physical abuse (assault and physical attack involving a range of behaviours), sexual 
abuse (acts which degrade and humiliate women and are perpetrated against their 
will, including rape) and mental/emotional abuse (such as threats, verbal abuse, 
withholding money and other types of controlling behaviour such as isolation from 
family or friends). Children are witness to and subjected to much of this abuse; there 
is a correlation between domestic abuse and the mental, physical and sexual abuse 
of children. Domestic abuse is associated with broader inequalities in society, is part 
of a range of behaviour constituting male abuse of power, and is linked to other 
forms of male violence, such as rape and child abuse. Domestic abuse occurs in all 
social groups, is not caused by stress, unemployment, poverty, alcohol or mental 
illness, nor by the woman who experiences the abuse. The range of common effects 
of domestic abuse include physical injury, poor health and a range of psychological 
difficulties. The effects on children who may witness the abuse, or who may be used 
in the abuse, are also recognised as including a range of forms of stress or fear, as 
well as the additional correlation between domestic abuse and child sexual abuse.” 
 
To broaden out the definition to include other familial (blood or by adoption) 
relationships is not helpful, the Bill needs to be clear about its purpose and whether it 
exists to tackle ‘Domestic Abuse’ or ‘Abuse’. There is danger in attempting to be a 
‘catch all’ and we believe that other forms of abuse eg. child or elder abuse is best 
tackled within the framework of child protection or adult protection. Furthermore it 
also ignores that domestic abuse is firmly rooted within the broader inequalities in 
society that exist between men and women. We are also mindful that there is a 
consultation on Children’s Hearing Bill ongoing. This Bill also seeks to define 
‘domestic abuse’, where domestic abuse will be seen as a new referral ground. 
There is a risk of having two separate and potentially different legal definitions which 
will impact on the criminal and civil aspects of the proposals.  
 
Costs to Legal Aid 
 
We acknowledge that there is the potential for financial costs to increase resulting 
from increased applications and non means tested access to civil protection orders. 
If we accept that the cost of domestic abuse to the public purse is significant, then 
interventions which prevents future behaviour rather than punish previous behaviour 
should present considerable savings to the public purse. The Scottish Government 
document Safer Lives: Changed Lives (2008) estimated that some £4 billion could 
be the cost to the Scottish public purse of violence against women and domestic 
abuse accounts for over half that amount at £2.3 billion.  
 
In 2009 Sylvia Walby updated ‘the Cost of Domestic Violence’ and noted that there 
had been a decrease in England and Wales in the cost of domestic abuse from £23b 
(2001) to £16b (2008). This reduction in cost has been attributed to a small increase 
in investment in services, increased public willingness to report domestic abuse and 
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improved multi agency coordinated responses to domestic abuse. This indicates that 
for a minimal investment in domestic abuse services significant cost savings are 
made in other areas including criminal justice; health and social services; lost 
economic output as well as the human and emotional costs. 
 
Conclusion 
 
The GVAWP are wholly supportive of the proposals outlined in the Bill with the 
exception of the inclusion of a statutory definition of domestic abuse and we would 
recommend the removal of a statutory definition of Domestic Abuse for the reasons 
outlined in our response. 
 
We are aware of the time and work that goes into the preparation of drafting Bills and 
would hope that our response will be seen to strengthen the Bill as it goes through its 
parliamentary stages.  
 
Both the Scottish Parliament and the Scottish Government has led the way in 
formulating responses to violence against women including domestic abuse. The Bill 
will take another step forward into the contribution to achieving the National 
Outcomes as desired by the Scottish Government:       

1. We live our lives safe from crime, disorder and danger. 
2. We have tackled significant inequalities in Scottish society. 
3. We have improved the life chances for children, young people and families at 

risk. 
4. Our children have the best start in life and are ready to succeed. 
5. We have strong, resilient and supportive communities where people take 

responsibility for their own actions and how they affect others. 
 
 
Kirsti Hay 
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Soroptimists International Inverness and Nairn 
 
The Policy Memorandum states that the Bill has two main aims: to increase access 
to justice for victims of domestic abuse and to enable police and prosecutors to 
provide a more robust response to breached orders which in turn may deter abusers 
from further abusive action. 
 
The aim to increase access to justice for victims of domestic abuse and to enable 
police and prosecutors to provide a more robust response to breached orders which 
in turn may deter abusers from further abusive action. 
 
The Bill will amend the Protection from Harassment Act 1997 to remove the 
requirement to show a course of conduct before a non-harassment order can be 
granted in civil proceedings involving domestic abuse. The Bill will also amend the 
Legal Aid (Scotland) Act 1986 to make legal aid available without means testing in 
respect of all applications for an interdict with a power of arrest or a non-harassment 
order where domestic abuse is involved. 
 
We in Inverness Nairn Soroptimists International wish to promote and enjoy 
equity and equality for women and the Bill proposed would go some way to giving 
woman security, ensuring fairer access to civil legal protection for those experiencing 
domestic abuse thus giving them a stronger footing to respond to those who breach 
civil legal orders. 
 
We also believe that Legal Aid must be made available in respect of all applications 
for an interdict with a power of arrest and non-harassment order where abuse is 
involved. This too would afford equality, as men are considered defendants and are 
as such permitted to claim Legal Aid.    
 
The breach of the interdict should be made a criminal offence and the police given 
the power of arrest in such cases. 
 
The law at this time does not address the Human Rights of women caught in this 
predicament and leaves them trapped, often without the ability to finance an Interdict 
if  necessary to protect themselves and their children. 
 
Soroptimist International strive for: 

1)The advancement of the status of women; 
2) High ethical standards; 
3) Human Rights for all; 
4) Equality, development and peace. 

 
This Bill as it is very much in line with the aims and objectives of our organisation 
and we fully support it. 
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Billie Wealleans 
President, SI Inverness and Nairn 
2 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
INTRODUCTION 
 
The Criminal Law committee and the Family Law committees (“the committees”) of 
the Law Society of Scotland welcome the opportunity to comment on the Domestic 
Abuse (Scotland) Bill as introduced in the Scottish Parliament by Rhoda Grant MSP 
on 27 May 2010 and have the following observations to make. 
 
GENERAL COMMENTS 
 
The committees would recommend that full consideration is given to weighing up the 
advantages and disadvantages of creating new orders to deal with domestic 
situations.  While the policy intentions of the bill are clear, nonetheless the 
committees wonder whether existing measures could be improved, rather than 
added to.   
 
Furthermore, the committees are aware that proposals for legislation to deal with 
forced marriage are also under consideration.  Should this give rise to the creation of 
another type of order to deal specifically with this issue, there is a risk that rather 
than help those which the proposals purport to help, such new provisions could 
instead create added complexity. 
 
SPECIFIC COMMENTS 
 
Section 1 – Course of Conduct 
 
This section would remove the requirement to establish a course of conduct in 
respect of domestic abuse (as defined by section 4 of the bill) before a non-
harassment order can be granted by a civil court.  In other words, evidence of only 
one incident of harassing behaviour would be required. 
 
In the committees’ view, this seems a sensible proposal.  If one incident is enough 
for interdict, it seems appropriate that harassment – which may be equally 
distressing – is treated similarly.  Although there is a substantial overlap between 
harassment and conduct that can be interdicted, some conduct amounts to 
harassment but cannot be interdicted.  
 
Section 2 – Legal Aid 
 
This section would in effect make legal aid free to all for an application to a civil court 
for an interdict with a power of arrest, or a non-harassment order, where domestic 
abuse is involved.  This will allow all victims of domestic abuse, regardless of 
economic background, to access the protection afforded by these orders. 
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Again, while the policy intentions of this proposal are clear, it is difficult to envisage 
how the legal aid system, which is already under immense pressure, would cope 
with this.  Even if there were funds available to implement this change, the 
committees are of the view that if automatic free legal aid in a civil case were 
available to one party, it would need to be equally available to the other party to 
avoid challenges under human rights legislation. 
 
While it might on the face of it seem an unfair discrepancy that perpetrators of 
domestic abuse are much more likely to get legal aid than their victims, this is 
because if the perpetrator is likely to be entitled to criminal legal aid if prosecuted.  
However, the perpetrator is no more likely than the alleged victim to get civil legal 
aid. 
 
Section 3 – Breach of order 
 
This section would make it a criminal offence to breach an interdict with a power of 
arrest.  Again, the committees would question whether there is a need to introduce 
such a proposal when there are existing measures to deal with contempt of court.  
Furthermore, the committees are of the view that the proposed penalties seem 
unduly strict.    
 
The committees would request clarification on what standard of proof criminal liability 
would be imposed in such cases.  In the committees’ view, any criminal liability 
without the criminal standard of proof together with corroboration, cannot be 
accepted – no matter how superficially sympathetic a pursuer's cause may be. 
 
Section 4 
 
This section provides a definition of “domestic abuse” and those who are involved in 
it.   In respect of the use of the phrase “an established relationship of any length”, the 
committees are of the view that this could prove difficult for the courts to interpret, as 
“length” is a key component of being “established”.  If length is to be disregarded, 
then it is difficult to see what the intended criteria for a relationship may be.  This is 
particularly worrying when the nature of the relationship may be broad enough to 
encompass flatmates, co-owners of dwelling houses or even business partners.  If 
the Bill is to proceed then the relationships addressed should be more precisely 
defined. 
 
In addition, the committees are of the view that the list of relatives in subsection 
(1)(b) appears to be too narrow, as many acts of domestic child abuse are carried 
out by a step-parent or cohabitant.   
 
 
The Law Society of Scotland 
13 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from LGBT Youth Scotland 
 
Background 
 
We were unfortunately unable to submit written evidence at the beginning of the 
year, but as Scotland’s LGBT Domestic Abuse Project we would like the opportunity 
to answer questions put to Stonewall Scotland by the Justice Committee.  As we are 
an LGBT Domestic Abuse Project we are well placed to answer the questions asked 
by the committee. We would also be happy to answer any follow up questions you 
may have.   
 
The LGBT Domestic Abuse Project1 is a mainstreaming project funded by the 
Scottish Government to raise awareness and improve service responses to LGBT 
people who experience domestic abuse.  The project is managed by LGBT Youth 
Scotland and focuses on the experiences of people of all ages.  The project is 
supported by a reference group of members from the Scottish Government’s 
Violence Against Women team, Scottish Women’s Aid, The Women’s Support 
Project, Open Road, Equality Network and Scottish Transgender Alliance. 
 
Committee Questions: 
 
To what extent is domestic abuse an issue within the LGBT community? 
 
There is clear research which shows estimates of one in four LGBT people 
experiencing domestic abuse at some point in their lives2.  This statistic is the same 
as estimates for the prevalence of domestic abuse for women as a whole, in 
Scotland.  LGBT people’s experiences of domestic abuse are also very similar to 
those of heterosexual women and therefore require the same forms of support to be 
in place.  They can experience all forms of abuse including physical, sexual and 
emotional abuse.  However, there are added issues for LGBT people that can make 
it more difficult to report abuse, access support and even acknowledge or realise that 
their experiences are in fact domestic abuse. 
 
Types of abuse, specific to LGBT people, involve an abusive partner threatening to 
‘out’ them if other people don’t know that they are LGB or T, this is something which 
happens in same sex relationships, but also happens to LGBT people in 
heterosexual relationships, particularly where the person being abused is bisexual or 
transgender.  Also, if the abusive partner is not ‘out’ in a same sex relationship they 
can use this as a way of controlling their partner through not letting them disclose 
their sexual orientation or gender identity to other people, restricting their movements 
or friendships with other LGBT people3.   

                                                 
1
 For more information go to www.lgbtdomesticabuse.org.uk 

2
 Donovan, C. et. al (2006) ‘Comparing Domestic Abuse in Same Sex and Heterosexual 

Relationships’ 
3
 For more research about LGBT domestic abuse visit http://www.lgbtdomesticabuse.org.uk/service-

providers/signposts-and-resources/research-and-evaluations.htm 
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In August 2010 the LGBT Domestic Abuse Project in partnership with the Scottish 
Transgender Alliance published the first piece of research looking specifically at 
transgender people’s experiences of domestic abuse4.  This found that eighty 
percent of respondents had experienced some form of domestic abuse from a 
partner or ex-partner.  The most common form of domestic abuse experienced by 
respondents was abuse that was directly related to their transgender identity, such 
as discrimination on the basis of their transgender identity, someone being 
prevented from expressing their gender identity, or being made to feel ashamed or 
wrong about their gender identity.   
 
How effective is current domestic abuse legislation for same-sex couples? 
 
LGBT people, under the current legislation, should not be treated any differently from 
anyone else who experiences domestic abuse.  Many of the barriers for reporting 
abuse and the difficulties in convicting abusers are the same in same-sex and 
heterosexual relationships.  However, in practice there are a number of barriers that 
make it more difficult for all LGBT people who are experiencing domestic abuse to 
access justice.   
 
As in heterosexual relationships, much of the domestic abuse experienced by people 
in same-sex relationships is not physical violence.  As demonstrated throughout the 
evidence given to the committee, domestic abuse does not need to involve violence 
and in these instances can be extremely difficult to identify.  
 
Research has found that much of the domestic abuse experienced by LGBT people 
is related to their sexual orientation or gender identity5.  This could include partners 
withholding hormone treatments, threatening to ‘out’ their partner to friends or 
colleagues or by undermining their gender identity or gender presentation.  If people 
working in the criminal justice system, police or support services do not have an 
understanding of these specific types of abuse that may be unique to LGBT people 
then their experiences may not actually be classified as abuse and the protections 
available to them under the law therefore may not be afforded to them.  
 
A recent case in Perth has shown that what could be considered a domestic abuse 
incident has been treated as a Hate Crime, under the new Offences Aggravated by 
Prejudice Scotland Act 2010.  Whilst it is still unclear exactly what has happened in 
this case it shows the need for the law and/or legal guidance supporting the law to 
be joined up to ensure that crimes of domestic abuse experienced by LGBT people 
are not solely treated as a hate crime, where prejudice against an LGBT person 
forms part of that domestic abuse.  There are support measures which are in place 
for hate crime and for domestic abuse, however both are different and both need to 
be addressed in a specific way, with different guidance from COPFS and ACPOS on 
how to proceed with such cases.  It is therefore essential that this be considered as 
research clearly shows a very high proportion of LGBT people experiencing 
domestic abuse will experience homophobic or transphobic prejudice.  
 

                                                 
4
 Roch et. al (2010) ‘Out of Sight, Out of Mind: Transgender People’s Experiences of Domestic Abuse’ 

5
 Ibid 
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Will the new bill encourage LGBT people to come forward and report domestic 
abuse? 
The aspects of the bill that seek to increase reporting of domestic abuse, through the 
amendment to the Protection from Harassment Act 1997 and the Legal Aid 
(Scotland) Act 1986 will technically have the same benefits for LGBT people as the 
wider Scottish population.   
 
The removal of financial barriers to seeking justice is welcomed by the LGBT 
Domestic Abuse Project.   
 
However, it should also be acknowledged that there are still a range of barriers for 
LGBT people reporting domestic abuse.  Going to court would require many LGBT 
people to ‘out’ themselves. For example, in instances of same sex domestic abuse, if 
a person reports an assault by their same sex partner then they will be outed by the 
court just as part of the process.   For people who have not disclosed their gender 
identity or sexual orientation to friends, family or colleagues this may mean that they 
would not want to proceed with a case.  Fear or homophobia or a lack of 
understanding amongst the police, solicitors or the courts would also present barriers 
for people who are experiencing domestic abuse from reporting.   
 
Future consideration of amendments to the vulnerable witnesses Scotland Act could 
assist by providing further degrees of anonymity for people who did not want to be 
outed by the court.  
 
Is the statutory definition of domestic abuse helpful for LGBT people? 
 
The LGBT Domestic Abuse Project believes that positively including same-sex 
relationship within the definition of domestic abuse is a welcome aspect of the bill.  
Including same-sex relationships within the definition provides a clear statement for 
people involved at all stages of the criminal justice system that same-sex domestic 
abuse is a crime and should be treated in a serious and equal way.   
 
Including the experiences of LGBT people in policy, advertising and literature has 
been highlighted by the project as a productive way of encouraging LGBT people to 
report domestic abuse, seek support and access mainstream services6.  The project 
believes that the inclusion of civil partnerships within the definition is a positive step 
to furthering this work.   
 
The project hopes that the explicit inclusion of civil partnerships within the definition 
will also make it easier for those people in civil partnerships who are experiencing 
domestic abuse to identity the abuse as such.   
 
The project does, however, feel that it is important that any definition of domestic 
abuse is one which is limited to partners or ex-partners, while acknowledging the 
impact of domestic abuse on children within a household.  Although extremely 
serious, abuse aimed at other members within a family, such as grandparents or 

                                                 
6
 http://www.lgbtdomesticabuse.org.uk/service-providers/providing-support/meeting-the-needs-of-

service-users.htm 
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children involves different issues and dynamics and must therefore be addressed in 
a different way. 
 
Are there any specific issues in terms of legal aid for LGBT people 
experiencing domestic abuse? 
 
LGBT people report experience discrimination on grounds of their identity from a 
range of services, including from solicitors, which could cause a barrier to their 
access to legal aid.  Whilst there are some increases in legal aid, there are no 
increases in terms of civil legal aid for domestic abuse protections. As was outlined 
in earlier evidence, less law firms are able to offer these forms of legal aid as a result 
in changes to the system, which means, particularly in more remote areas access to 
an LGBT friendly solicitor who offers a service to people seeking these forms of legal 
aid may be more difficult.  
 
A solution to part of this problem could be training on the specific needs of LGBT 
people experiencing domestic abuse, which is something which the LGBT Domestic 
Abuse Project is able to provide. 
 
Have there been any cases where legal aid has not been granted or courts 
have treated people differently because they are LGBT? 
 
The LGBT Domestic Abuse project is unaware of any cases where legal aid has not 
been granted to an LGBT person experiencing domestic abuse on the grounds that 
they are LGB or T, however more evidence would need to be gathered to be 
conclusive. 
 
LGBT people are regularly treated less favourably in their access to services, whilst 
there is no specific evidence in relation to courts, anecdotal evidence does suggest 
that some LGBT people have experienced homophobic or transphobic attitudes 
within the court system.  
 
Conclusion 
 
The LGBT Domestic Abuse Project is grateful for the input by Stonewall Scotland to 
the Justice Committee which highlighted the importance of LGBT people being 
included in any gender-based violence legislation.  The Project would be happy to 
provide written or oral evidence to the Committee in the future. 
 
 
Mhairi Logan 
Head of Policy and Mainstreaming 
LGBT Youth Scotland 
8 November 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from NHS Greater Glasgow and Clyde 
 
NHSGGC welcomes the opportunity to respond to the consultation on Domestic 
Abuse (Scotland) Bill. NHSGGC recognises the serious health impact of domestic 
abuse and the importance of effective health services to identify and respond to 
domestic abuse. 
 
General Principles of the Bill 
 
Overall NHSGGC welcome the principles of the Bill to increase access to justice by 
ensuring fairer access to civil legal protection orders for those experiencing domestic 
abuse and a more robust system in place to respond to perpetrators who breach civil 
legal orders. 
 
Amendment of the Protection from Harassment Act 1997 
 
NHSGGC is fully supportive of the measures proposed to improve access to justice 
by removing the requirement to show only one incident of harassing behaviour 
before a non-harassment order can be granted in civil proceedings.  
 
Access to Civil Legal Aid 
 
Access to protection from harm and harassment is a basic human right and one 
which all residents of Scotland fully expect. It is therefore imperative that legal aid 
without means testing is available to victims of domestic abuse when seeking to 
apply for interdict with a power of arrest or a Non Harassment Order in order to 
protect themselves from further or repeated acts of harassment. Failure to implement 
has grave consequences for those who seek protection via the civil route. 
 
Breach of Interdict with power of arrest 
 
It is vitally important that perpetrators of domestic abuse are held to account for their 
behaviour. For too long perpetrators have remained invisible and unaccountable for 
their conduct and so the proposed introduction of criminal proceedings when such 
breaches of civil protection orders occur is to be very much welcomed. 
 
Meaning of Domestic Abuse 
 
NHSGGC is not in agreement with the Clause 4 of the Bill which seeks to broaden 
the current definition of domestic abuse by extending the range of perpetrators 
beyond partners or ex-partners. While abuse of power underpins all forms of abuse 
including child and elder abuse, domestic abuse is widely recognised as one of the 
key indicators of gender inequality. This is reflected in the Scottish Government’s 
decision to make tackling violence against women one of their key priorities for 
meeting legal obligations to promote gender equality which was introduced through 
the Sex Discrimination( Public Authorities) (Statutory Duties) (Scotland) order 2007. 
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NHSGGC support the current working definition agreed in Scotland in the National 
Strategy to Address Domestic Abuse: 
 
“Domestic abuse can be perpetrated by partners or ex-partners and can include 
physical abuse (assault and physical attack involving a range of behaviours), sexual 
abuse (acts which degrade and humiliate women and are perpetrated against their 
will, including rape) and mental/emotional abuse (such as threats, verbal abuse, 
withholding money and other types of controlling behaviour such as isolation from 
family or friends). Children are witness to and subjected to much of this abuse; there 
is a correlation between domestic abuse and the mental, physical and sexual abuse 
of children. Domestic abuse is associated with broader inequalities in society, is part 
of a range of behaviour constituting male abuse of power, and is linked to other 
forms of male violence, such as rape and child abuse. Domestic abuse occurs in all 
social groups, is not caused by stress, unemployment, poverty, alcohol or mental 
illness, nor by the woman who experiences the abuse. The range of common effects 
of domestic abuse include physical injury, poor health and a range of psychological 
difficulties. The effects on children who may witness the abuse, or who may be used 
in the abuse, are also recognised as including a range of forms of stress or fear, as 
well as the additional correlation between domestic abuse and child sexual abuse.” 
 
To broaden out the definition to include other familial (blood or by adoption) 
relationships is not helpful. While there is merit in recognising and co-ordinating 
action across different forms of abuse and across different groups of victims and 
perpetrators, there is a danger that by conflating all forms of abuse into one definition 
of domestic abuse, the differential needs of survivors and the growing intelligence 
about the nature and ‘modus operandi’ of perpetrators will become hidden. This runs 
the risk of losing the advances we have made in tackling domestic and child abuse 
to date and the potential to be more effective in tackling abuse of vulnerable adults. 
We believe that child or elder abuse is best tackled within the framework of child 
protection or adult protection while being mindful of overlap between these forms of 
abuse and domestic abuse in our efforts to protect survivors.   
 
Costs to Legal Aid 
 
We acknowledge that there is the potential for financial costs to increase resulting 
from increased applications and non means tested access to civil protection orders. 
If we accept that the cost of domestic abuse to the public purse is significant, then 
intervention which prevents future behaviour rather than punish previous behaviour 
should present considerable savings to the public purse. The Scottish Government 
document Safer Lives: Changed Lives (2008) estimated that some £4 billion could 
be the cost to the Scottish public purse of violence against women and domestic 
abuse accounts for over half that amount at £2.3 billion.  
 
In 2009 Sylvia Walby updated ‘the Cost of Domestic Violence’ and noted that there 
had been a decrease in England and Wales in the cost of domestic abuse from £23b 
(2001) to £16b (2008). This reduction in cost has been attributed to a small increase 
in investment in services, increased public willingness to report domestic abuse 
improved multi agency coordinated responses to domestic abuse indicating that for a 
minimal investment in domestic abuse services it makes significant cost savings in 
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other areas including criminal justice; health and social services, lost economic 
output as well as the human and emotional costs. 
 
Conclusions 
NHSGGC are wholly supportive of the proposals outlined in the Bill with the 
exception of the inclusion of Clause 4.  
 
We hope this response is helpful in consideration of the Bill through its parliamentary 
stages.  
 
 
Catriona Renfrew 
Director of Corporate Planning & Policy 
13 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 
Written submission from North Ayrshire Violence Against Women Partnership 
 
1. Introduction 
 
The North Ayrshire Violence Against Women Partnership welcomes the general 
principles contained in the Domestic Abuse (Scotland) Bill which will improve the 
legal position and the protection of women experiencing violence in Scotland, 
irrespective of their economic background. 
 
The Bill reflects concerns which have been discussed by the Partnership in the past 
on the legislation in this area. It goes a significant way towards addressing a number 
of the concerns previously raised through the Partnership and highlighted through 
recent research it has carried out. 
 
The Partnership shares the concern highlighted in the Bill about women experiencing 
abuse and issues associated with use of interdicts. North Ayrshire Women’s Aid has 
found that: 

 unless women are eligible for legal aid, they normally find it difficult to afford 
interdicts; 

 local solicitors are refusing to take on women seeking interdicts who are not 
entitled to legal aid; 

 interdicts alone are insufficient protection for many women; 

 there are problems in obtaining interdicts which can lead to recurring 
homelessness, as women require to move on regularly to evade their abuser; 
and 

 interdicts should not require to be funded by the abused victim. 
 
All of these concerns would be addressed positively by the proposed Bill. 
 
2. Research Findings 
 
The Partnership has commissioned research undertaken by Ann Rosengard 
Associates in 2008/09 on Understanding and Tackling Domestic Abuse in North 
Ayrshire. This has also highlighted that the remedies provided by the existing 
legislation provide women with a range of civil remedies, but that they can only 
enforce them if they have sufficient funds, legal aid and solicitors able to pursue 
cases through the Courts. 
 
The research found that although the range of civil remedies has increased, their 
usage has decreased. In the past three years there have been only 3 applications to 
the Scottish Legal Aid Board (SLAB) from North Ayrshire for civil legal aid in an 
action for an Exclusion Order. In the same period there were a further 20 
applications for interdicts/No-Molestation Orders. In contrast, in the previous three 
year period, 2002/2005, SLAB estimate that there were 64 applications relating to 
domestic abuse. 
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Over this time there have been reductions in the availability of legal aid, but even 
taking that into account, the researchers concluded that application for Civil Legal 
Aid for protections have fallen by a greater rate than the general reduction in Civil 
Legal Aid applications. This is clear evidence supporting the need for the changes 
outlined in the Bill. 
 
Data from the Police showed a similar reduction and indicates that, failing a Civil 
Legal Aid application, women are paying for Civil Court Orders. Costs quoted locally 
for an undefended interdict or Non-Molestation Order range from £1,000 to £2,000.  
 
Few of the fifteen women interviewed by the researchers said that they had received 
information on, or used, the civil provisions available to them. The report indicates 
that there has been some confusion over the use of interdicts and Non Harassment 
Orders and highlights the need for multi agency training and clear information on 
how civil remedies and protective orders operate. 
 
The researchers conclude that access to civil protection should be recognised and 
promoted as an important part of protection.  
 
The Partnership therefore welcomes and fully supports the policy objectives in the 
Bill which will improve access to justice and protection for women experiencing 
domestic abuse. 
 
 
Marjorie Adams 
Policy and Performance Officer 
6 September 2010 
 

217



1 

Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Scottish Children’s Reporter Administration 
 
1. Introduction 
 
1.1 SCRA welcomes the opportunity to provide Stage 1 written evidence on the 
Domestic Abuse (Scotland) Bill. We obviously have a particular concern and interest 
in the impacts of domestic abuse on children and young people and welcome the 
additional protections offered by the Bill to victims of such abuse and,  by extension, 
their children.   
 
2. SCRA research and data 
 
2.1 SCRA has conducted a number of research studies into the backgrounds of 
children referred to the Reporter, many of which include an examination of the 
prevalence of domestic abuse in the children’s lives.  
 
2.2 One study1 found that 43% of children referred to the Reporter (on any ground) 
had been exposed to domestic abuse at some point.  
 
2.3 In relation to children referred aged between 0-2 years, 66% of the children in the 
sample had backgrounds involving domestic abuse2.  
 
2.4 Of a cohort of children subject to a Child Protection Order in Edinburgh3, 75% 
had backgrounds involving domestic abuse.  
 
2.5 Another research report4 looked at the backgrounds of children given secure 
authorisations as a condition of a Supervision Requirement or Warrant by a 
Children’s Hearing and found that 51% had witnessed domestic abuse.  
 
2.6 A final study5 examined the backgrounds of children identified as posing a risk of 
serious harm to themselves or others. Of the 22 children in the sample, domestic 
abuse had occurred within the family for 14 of them (64%). In half of the cases this 
was first recorded when the child was five years old or younger. 
 
3. Detailed response 
 
3.1 We note that the Children’s Hearings (Scotland) Bill, which is currently 
undergoing Parliamentary scrutiny, includes a new ground of referral for children 
exposed to the perpetrators of domestic abuse (currently children can be referred 
under either s.52(2)(c) or (d) of the Children (Scotland) Act 1995).  
 

                                                           
1
 Social Background Study (SCRA 2004) 

2
 Children aged under 2 years referred to the Reporter (SCRA 2009) 

3
 A Study of Children Subject to Child Protection Orders in Edinburgh 2006/2007 (SCRA 2008) 

4
 Secure Authorisations in Scotland's Children's Hearings System (SCRA 2010) 

5
 Children who present a risk of serious harm (SCRA 2008)  
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3.2 We recognise the challenges in producing a statutory definition that strikes the 
right balance between  tightly drafted legal certainty and provision of flexibility to 
police, prosecutors and Reporters. For that reason, we agree with Scottish Women’s 
Aid that the statutory definition should be removed from the Bill.  
 
4. Conclusion 
 
4.1 It is clear from our research that experience of, and exposure to, domestic abuse 
is a common factor amongst children referred to the Reporter and that it tends to be 
more prevalent among those children identified as being particularly vulnerable or 
troubled. For that reason, any moves to provide greater protection from such acts is 
to be welcomed. SCRA is therefore supportive of the Domestic Abuse (Scotland) Bill, 
subject to the comments above regarding the definition.  
 
 
Nick Hobbs 
Policy and Public Affairs Manager 
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Scottish Government 
 
Introduction 
 
1. This memorandum has been prepared by the Scottish Government to 
assist consideration of the Domestic Abuse (Scotland) Bill, which was 
introduced by Rhoda Grant MSP on 27 May 2010. 
 
Background 
 
2. The aim of the Bill is to increase access to justice for victims of 
domestic abuse and to enable police and prosecutors to provide a more 
robust response to breached civil protection orders which in turn may deter 
abusers from further abusive action.   The Bill contains provisions in a number 
of areas. 
 
3. Section 1 of the Bill would amend the Protection from Harassment Act 
1997.   The 1997 Act extends across Great Britain but contains sections 
which specifically apply to Scotland.   Section 1 of the Bill would amend the 
1997 Act to introduce a new section 8A, relating specifically to domestic 
abuse.   Section 8 of the 1997 Act refers to a “course of conduct” which is 
defined as “conduct on at least two occasions”.   The proposed section 8A 
does not contain references to “courses of conduct” and, instead, provides 
that a person must not engage in conduct which will amount to harassment.  
 
4. Actions of harassment may be raised under both section 8 and the 
proposed section 8A.   When an action of harassment is raised, the court 
may, without prejudice to any other remedies which it may grant,  award 
damages, grant an interdict or interim interdict or grant a “non-harassment 
order”.   A breach of a “non-harassment order” is a criminal offence. 
 
5. Section 2 of the Bill would amend the Legal Aid (Scotland) Act 1986.   
The amendments would make legal aid available without means testing or the 
levying of a contribution to all those who seek an interdict with a power of 
arrest under the Matrimonial Homes (Family Protection) (Scotland) Act 1981 
or the Protection from Abuse (Scotland) Act 2001 for the prevention of 
domestic abuse or a non-harassment order under the new provisions 
proposed under section 1 of this Bill. 
 
6. Currently, civil legal advice helps people to get legal advice and 
representation.   “Representation” means getting a solicitor to put a case in 
court.   Civil legal assistance includes advice and assistance and civil legal 
aid. 
 
7. Advice and assistance helps to pay for advice from a solicitor on any 
matter of Scots law, for example, to try to settle a dispute without going to 
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court.   Civil legal aid provides funding for a solicitor to put a case in court.   It 
coves the preparation work as well as the hearing itself and can provide 
funding for counsel, experts and other items of expenditure. 
 
8. It is a solicitor who grants advice and assistance if satisfied that: 

• the issue is a matter of Scots law (which includes cases involving non-
harassment orders and interdicts with a power of arrest); 

• the individual is financially eligible in line with the financial eligibility 
limits set by Parliament; and 

• financial help is not available from anyone else such as, for example, a 
trade union. 

 
9. The Scottish Legal Aid Board (“The Board”) decides whether someone 
should be granted civil legal aid.   The following tests must be satisfied to 
obtain civil legal aid: 
 

• an individual must qualify financially both in terms of their disposable 
income and disposable capital; 

• they must have probable cause or, simply put, a legal basis for their 
case; and 

• it must be reasonable in all the circumstances of the case that they 
should receive civil legal aid. 

 
10. Section 3 of the Bill aims to criminalise breaches of interdicts with a 
power of arrest obtained under section 15(1) of the Matrimonial Homes 
(Family Protection) (Scotland) Act 1981 or section 1(2) of the Protection from 
Abuse (Scotland) Act 2001, so long as the interdicts obtained under the 2001 
Act related to domestic abuse. 
 
11. Section 4 of the Bill lays down a definition of “domestic abuse”.  This 
provides that any behaviour will be considered to be domestically abusive 
where it falls within the definition of abuse in section 4(2) and occurs in any of 
the relationships listed in section 4(1).  Section 4(1) covers cases where the 
victim and abuse are or were married, or in a civil partnership or in “an 
established relationship of any length” (this includes but is not limited to a 
sexual relationship) or where the victim is the perpetrator’s parent, child, 
grandparent or grandchild (whether by blood or adoption)”.     Therefore, the 
definition in the Bill of “domestic abuse” is wider than just abuse by a spouse 
or partner of their spouse or partner. Section 4(3) empowers the Scottish 
Ministers to add further types of relationship to section 4(1) by Statutory 
Instrument.    
 
12. The definition of “abuse” in section 4(2) is that ‘“abuse” includes 
violence, harassment, threatening conduct and any other conduct giving rise, 
or likely to give rise, to physical or mental injury, fear, alarm or distress’.     
This definition is taken from section 7(1) of the Protection from Abuse 
(Scotland) Act 2001. 
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Consultation   
 
13. The member in charge of the Bill issued a consultation on 1 December 
2009 and has published a summary of the consultation responses (before 
introduction, the Bill was referred to the Civil Protection Orders and Access to 
Justice (Scotland) Bill).   Paragraphs 75 to 87 of the Policy Memorandum 
prepared by the member in charge summarises the consultation. 
 
14. The Scottish Government would suggest that bodies with an interest in 
the Bill as it progresses include: the Scottish Legal Aid Board; the Scottish 
Court Service; local authorities, particularly social work departments; the 
Crown Office and Procurator Fiscal Service; the Association of Chief Police 
Officers in Scotland; the Law Society of Scotland; the Family Law Association; 
voluntary sector bodies and the Equality and Human Rights Commission. 
 
Financial Impact of the Bill  
 
15. The Financial Memorandum to the Bill provides information on potential 
costs.  The Scottish Government, working with some other bodies, including 
the Board, has also prepared some information on costs, as outlined below.   
As the Financial Memorandum notes, the most significant costs from the Bill 
are likely to fall on the Legal Aid budget. 
 
Legal aid 
 
16. The Board has indicated that it is extremely difficult accurately to 
predict the costs of the proposed changes and have specific concerns about 
the validity of the comparisons made in the Financial Memorandum with 
Adults with Incapacity cases. The kinds of cases referred to are often 
extremely complex.  Those seeking an interdict with a power of arrest for 
prevention of domestic abuse or a non-harassment order are often also 
seeking other orders - such as divorce, residence, contact and financial 
craves on separation.  It is extremely rare that such orders would stand alone. 
To deal with these cases in a holistic manner would thus require removing the 
financial eligibility test for all applications where an interdict or non-
harassment order is sought as part of an overall remedy.  This would have 
potentially very significant implications for the legal aid fund.  
 
17. If, however, the removal of the financial eligibility test applied to stand 
alone actions only, then there would continue to be a considerable number of 
people who would need to meet a financial eligibility test before being able to 
access a holistic remedy.  This would require individuals to submit legal aid 
applications for each crave, thus increasing the costs that are paid to solicitors 
for lodging the individual applications.  It could also mean separate court 
actions, with further potential costs. 
 
Other costs 
 
18. There will also be costs for the Police, the Scottish Prison Service, the 
Crown Office and the Scottish Court Service (SCS).  
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19. In relation to the courts, there would be an increase in the number of 
civil court applications as a result of legal aid becoming more available.  
 
20. There would be an increase in the cost to the public purse of the 
running of the SCS.   Applicants in receipt of legal aid are exempt from paying 
court fees, which represent an increasing proportion of the running costs of 
the SCS.   This could extend well beyond stand-alone applications for non-
harassment orders and interdicts with power of arrest already specified, given 
that, as indicated above, these are frequently found as ancillary craves in 
actions of divorce, separation, etc., both in the sheriff courts and the Court of 
Session.   Accordingly, a large proportion of family actions might become 
exempt from paying court fees. 
 
21. There could be an increase in the number of prosecutions as a result of 
the criminalisation of breach of interdicts with a power of arrest, which will 
have a knock-on effect in relation to consequential review hearings and 
breaches of sentence. 
 
22. On the Scottish Courts Service, average per case figures are: 
  
(a) Prosecutions:  
 

High Court cases:  £8,800 
Sheriff and Jury cases £1,500 
Sheriff summary criminal prosecutions £300 

 
(b) Civil applications:  
 

Court of Session:  £1,100 
Sheriff Ordinary family action:  £400 
 

(c) Loss of fee income if family case becomes legally aided and thus attracts 
fee exemption:  
 

Court of Session: Around  £400 
Sheriff Court:  Around  £250 
 

23. On the assumption that that there are 1,000 cases in the Sheriff Court 
costing the SCS £400, this produces a cost to the SCS of £400,000 a year. 
 
24. On the Scottish Prison Service, the average cost per prisoner place per 
annum is approximately £44,000.   (The marginal cost is some £5,000 to 
£6,000 per annum but that assumes, of course, there is capacity at the 
margins: the prison system is already under population pressure). 
 
Scottish Government’s position 
 
25 The Government opposes section 2 of the Bill.   The Legal Aid Fund is 
already under considerable pressure. In order to increase access to justice, in 
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April 2009 changes were brought into place to broaden access to civil legal 
aid by increasing the disposable income limit to £25,000.  It is estimated that 
this has as a result increased the availability of civil legal aid to about 75% of 
the population.  It is important to note that the £25,000 limit is a disposable 
income limit and not an actual income limit of £25,000.  Furthermore, those 
who do have to pay a contribution may do so over an extended period. 
 
26. If an assisted person has to pay a contribution based on income it can 
be paid in instalments over a period between 20 to 48 months depending on 
the level of contribution.  If the assisted person thinks that they will have 
difficulty paying over that period, the Board can allow them to pay over a 
longer period.   
 
27. The Government considers that section 3 of the Bill requires 
amendment.   Existing legislation in this area has already been changed and 
this has not been reflected in the Bill.   Schedule 3 to the Family Law 
(Scotland) Act 2006 repealed section 15 of the Matrimonial Homes (Family 
Protection) (Scotland) Act 2001.   This schedule also repealed sections 114 to 
116 of the Civil Partnership Act 2004, which contained provisions on powers 
of arrest in relation to “relevant interdicts” obtained by civil partners.   Section 
32 of the Family Law (Scotland) Act 2006 amended section 1 of the Protection 
from Abuse (Scotland) Act 2001. 
 
28. Section 1 of the Protection from Abuse (Scotland) Act 2001 now lays 
down that a person applying for, or who has obtained, an interdict for the 
purpose of protection against abuse may apply to the court for a power of 
arrest to be attached.   Section 1 further lays down that in the case of a 
matrimonial interdict or a relevant interdict (granted to a civil partner) which is 
ancillary to an exclusion order or an interim order the court must, on 
application, attach a power of arrest.   
 
29. In other cases, section 1 lays down that the court must, on application, 
attach a power of arrest if satisfied that the interdicted person has been given 
an opportunity to be heard by, or represented before, the court and attaching 
the power of arrest is necessary to protect the applicant from a risk of abuse. 
 
30. The 2001 Act also lays down that where an interdict with a power of 
arrest has been breached, the police may arrest the interdicted person.  If the 
procurator fiscal decides that no criminal proceedings are to be taken the 
detained person must be brought before the sheriff court and the sheriff may 
order the person to be detained for a further period not exceeding 2 days. 
 
31. The Government’s view is that the Bill needs to reflect the current 
legislation. 
 
32. Generally, the Government supports removing the reference to “course 
of conduct” in relation to domestic abuse and criminalising breaches of 
interdicts with a power of arrest where domestic abuse is involved.  Both 
proposals would make it easier for victims of domestic abuse to seek 
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protection from the police and the courts and would complement the range of 
work carried out by the Scottish Government. 
 
 
Equality Unit and Civil Law Division 
Scottish Government 
June 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Scottish Legal Aid Board 
 

SUMMARY 
 

 The Bill‟s goals are laudable, but the Scottish Legal Aid Board has concerns 
about the potentially significant costs arising from the interaction of the Bill‟s 
three main provisions.  

 It is unclear from the Bill as drafted whether the provisions relating to the legal 
aid means test are intended to apply to any action including craves for 
protective orders, or only to standalone actions. 

 If they apply to any action containing a protective order crave, their interaction 
of the multi-crave nature of many actions, the application of the legal aid 
merits test and the operation of the special urgency provisions could create a 
very complex, uncertain, costly and administratively burdensome process. 

 If they apply only to standalone actions, we would expect to see a growth in 
such actions as they run in parallel with wider actions for divorce, residence 
or financial provision. This would increase costs to both the legal aid fund and 
the courts. 

 Additional costs can also be expected to flow from an increase in applications 
for legal aid to defend both civil and criminal actions arising from the Bill‟s 
provisions. 

 There has been a very significant increase in the volume of applications for 
civil legal aid over the last two years, and more solicitors are providing the 
service than previously. 

 However, removing the means test offers no guarantee that access to 
protective orders will further improve significantly. 

 Other measures, such as the funding of dedicated services, may be more 
successful in achieving the Bill‟s goals. 

 
INTRODUCTION 
 
The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to provide 
written evidence to the above Committee on the Domestic Abuse (Scotland) Bill.  
The Board provided written responses to the consultation on the proposed Bill in 
February 2010.   
 
1. General – Section 2 of the Bill 
 
Section 2 of the Bill amends sections 15 and 17 of the Legal Aid (Scotland) Act 
1986.  The proposed amendments: 
 

 remove the need for the applicant to be financially eligible for civil legal 
aid in terms of their disposable income; 

 remove the need for an applicant to be financially eligible for civil legal aid 
in terms of their disposable capital; and 
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 remove the need for contributions to be paid towards any grant of civil 
legal aid that may otherwise have been payable from disposable income 
and disposable capital. 

 
2. Background to Civil Legal Assistance 
 
Civil legal assistance helps people to get legal advice and representation.  
“Representation” means getting a solicitor to put a case in court.  Civil legal 
assistance includes advice and assistance and civil legal aid. 
 
Advice and assistance helps to pay for advice from a solicitor on any matter of Scots 
law, usually without going to court.  Civil legal aid provides funding for a solicitor to 
put a case in court.  It covers preparation work as well as any hearings in court and 
can provide funding for counsel, experts and other items of expenditure that may 
arise in a civil court case.   
 
The Bill deals with changes to the provisions applying to civil legal aid only and not 
advice and assistance.  It should however be noted that it is not only in respect of 
applications for civil legal aid that a contribution may be requested.  A contribution 
towards a grant of advice and assistance may be payable to the solicitor who is 
acting.  It is the solicitor who assesses eligibility for advice and assistance and 
decides whether the client is financially eligible and whether the matter involves a 
question of Scots law.   
 
In assessing financial eligibility there is a  sliding scale of contributions from income 
that may be payable depending on the level of disposable income an individual has.  
The contribution in such situations is collected by the solicitor and is not paid to the 
Board.  Whether a solicitor collects the contribution or not is their own decision.  
Solicitors may ask for one payment of the contribution or they may ask for payment 
to be made in instalments.  Where solicitors decide to forego payment of the 
contribution and then submit a claim for payment of fees and outlays from the Legal 
Aid Fund we will deduct any contribution that was payable from the solicitors 
account regardless of whether or not it is actually collected.   
 
The Board decides whether someone should be granted civil legal aid.  The tests 
applicable to civil legal aid are: 
 

 an individual must qualify financially both in terms of their disposable 
income and disposable capital; 

 they must have a probable cause or, simply put, a legal basis for their 
case; and 

 it must be reasonable in all the circumstances of the case that they should 
receive civil legal aid. 

 
The Board calculates any level of contribution that may be payable by an assisted 
person towards the cost of their court case based on that individual‟s level of 
disposable income and disposable capital.  Disposable income and disposable 
capital limits are updated annually.  Any contributions due are paid to the Board.  If 
an assisted person has to pay a contribution from their income it can be paid in 
instalments over a period of between 20 to 48 months depending on the level of the 
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contribution being sought (the policy memorandum to the Bill suggests that all 
contributions are payable in 20 monthly instalments).  If an assisted person thinks 
that they will have difficulty paying over that period the Board can allow them to pay 
over a longer period.  If the contribution is based on an applicant‟s capital this will 
normally be paid in one lump sum. 
 
People begin paying contributions when they are granted civil legal aid.  
Contributions do not have to be paid in full before advice or representation can be 
provided.   
 
If a solicitor can calculate the likely cost of the case and give the Board this 
information then this may save the applicant money as the Board can initially look at 
any contribution due to be paid and compare that with the amount the solicitor 
estimates the case will cost.  This could be a factor in cases involving non 
harassment orders and interdicts with a power of arrest as the estimated case costs 
could be less than any contribution that may be due if an individual has a higher 
disposable income.   
 
If an estimate is given then it may avoid the problem of people paying higher 
monthly contribution instalments than may be necessary for the costs of their case.  
This is important as, in certain situations, applicants may decide not to proceed with 
the legal aid that is available to them if they feel the monthly contribution instalment 
is unaffordable.  Of those who are granted civil legal aid 75% do not have to make 
any contribution towards the grant of legal aid either from their disposable income or 
their disposable capital.   
 
In April 2009 changes were brought into place to broaden access to civil legal aid by 
increasing the disposable income limit to £25,000.  It is estimated that this has 
increased the availability of civil legal aid to about 75% of the population.   
 
3. Potential impact of the Bill on Legal Aid Applications 
 
The potential impact of the Bill should be considered alongside the increase in 
numbers of applications for civil legal aid being received. 
 
Receipt of civil legal aid applications increased by 24% in the year 2009/2010.  In 
2009/2010 22,000 applications for civil legal aid were received which is the highest 
number in a decade.  This was on top of a 12% increase in application numbers over 
the previous year.  Family cases increased by 27% or almost 3,000 applications in 
this period.  This is a substantial increase in the number of applicants seeking to 
access civil legal aid.   
 
 
The Bill seeks to remove the financial eligibility test for civil legal aid in cases 
involving domestic abuse in order to improve ease of access to the courts for those 
seeking protective orders.  The removal of the financial eligibility test leaves the legal 
merits tests of probable cause and reasonableness still needing to be met before an 
application for civil legal aid can be granted.  Refusals of applications for civil legal 
aid by those seeking protective orders are more likely to be based on the fact that 
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the legal merits tests are not met rather than because financial eligibility tests are not 
met. 
 
The Policy Memorandum to the Bill cites the finding of the evaluation of the 
Protection from Abuse (Scotland) Act that “the majority of women in the study were 
either required to make a substantial financial contribution or were refused legal aid”. 
The position in 2008/09 was that, of the 1371 financial assessments completed by 
the Board in cases containing at least one crave relating to a protective order, 97% 
were assessed as eligible, 77% with no contribution. Only 3% of applicants (43 
cases) were assessed as ineligible. In 2009/10, this percentage had fallen to 1% as 
a result of the extension of financial eligibility. A larger number of cases are refused 
because the merits test is not satisfied, regardless of the applicant‟s resources. 
 
Despite the small number of refusals on means grounds, it is possible that the 
removal of the financial eligibility test could lead to a substantially increased number 
of applications for civil legal aid. The financial memorandum draws a comparison 
with applications for legal aid for cases under the Adults with Incapacity (Scotland) 
Act, for which the means test was removed in 2006. We do not believe that this is a 
particularly good comparison, as the issues are very different: the AISA test was 
changed because of the practicalities of undertaking financial assessments of those 
covered by the Act‟s provisions. In any event, the increase in legal aid applications 
since the removal of the means test has been very much greater than the 10% 
suggested in the FM (the volume in 2009/10 being 523% higher than those prior to 
the removal of the means test).   
 
The removal of the financial eligibility test may result in those who would not 
previously have considered (or who had been advised against) applying for civil 
legal aid making an application for such funding. With no means test in place, such 
clients may seek assistance under legal aid. The removal of the means test would 
also interact with the first provision in the Bill, that to remove the requirement to 
demonstrate a course of conduct. Clearly, this is designed to make non harassment 
orders easier to obtain and so would be expected to lead to an increase in 
applications for such orders. We would in turn expect this to result in an increase in 
applications for legal aid. It is also possible that removal of the requirement will result 
in fewer refusals of legal aid on merits grounds. The interaction of the three factors 
(an increase in the availability of non-harassment orders, an increase in those 
eligible for legal aid and a reduction in merits refusals) could result in a very 
significant increase in applications for legal aid, with consequent expenditure 
implications.   
 
It is not clear whether the proposed removal of the financial eligibility test for 
applications involving protective orders is intended to apply to applications for 
actions seeking protective orders only or also to applications for civil legal aid where 
seeking a protective order is only part of any proposed court action.  It is common for 
legal aid cover to be sought to pursue some form of protective order in addition to 
other orders such as divorce, residence and contact.  If the removal of the financial 
eligibility test applies to actions seeking only a protective order then there will 
continue to be a considerable number of people who need to meet the financial 
eligibility tests before going to court as they will want the order as part of a range of 
orders.  If it is proposed that the financial eligibility test be removed for all 
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applications where a protective order is being sought, even if it is part of a larger 
action, then this has very significant cost implications for the Legal Aid Fund. Just 
over 60% of the grants we make for applications containing craves for protective 
orders have the order as the primary crave. The number of cases that would have 
no means test would therefore be considerably higher in this scenario. The Legal Aid 
Fund would also have to meet the full cost of not only the protective order but also 
the wider matters.  
 
The Bill itself refers to circumstances “where a person brings proceedings” relating 
to a protective order.  As indicated above protective orders such as those mentioned 
in the Bill are commonly sought alongside other remedies and in addition, in a small 
number of cases protective orders are sought as part of a defence to an action 
brought against a person by the alleged perpetrator of domestic abuse.  This may be 
the case where an estranged partner pursues an action for contact, with the defence 
to that action being accompanied by a counter claim for a protective order.  It is 
unclear whether it is anticipated that where a counter claim is sought for a protective 
order the financial eligibility test should be waived.   
 
For any given increase in the number of protective orders sought, the Board can 
estimate the likely cost to the legal aid fund.  However, the Bill team has not been 
able to provide an estimate for the number of additional cases each proposed 
measure is likely to facilitate.  The Board is in no better a position than the Bill team 
to estimate the impact of the proposed measures on the volume of cases and so we 
have also had considerable difficulty in estimating their likely costs. 
 
In 2009/10, we received 1322 applications for legal aid with a primary category 
relating to a protective order.  Of these, 834 have been granted, not all relate to 
domestic abuse situations.  The table below shows a breakdown of these grants.  
 
Table 1 

  Domestic Non-domestic Total 

Defender 76 64 140 

Other 3 1 4 

Pursuer 494 196 690 

Total 573 261 834 

 
The table shows that 494 grants (59%) were made to pursuers seeking domestic 
protective orders. 
 
However, as noted above, it remains unclear whether it is intended that the proposed 
removal of financial criteria would apply only to standalone cases involving domestic 
protective orders or also to cases where protective orders such as those mentioned 
in the Bill are commonly sought alongside other remedies such as divorce, 
residence, contact or financial provision on separation.  
 
Where cases involving other matters are taken into account, the number of relevant 
applications rises from 1322 to 2010, of which 1351 have been granted.  The table 
below shows a breakdown of these grants. 
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Table 2 

  Domestic Non-domestic Total 

Defender 246 77 323 

Other 12 8 20 

Pursuer 802 206 1008 

Total 1060 291 1351 

 
The table shows that 802 grants were made to pursuers seeking domestic protective 
orders, compared to 494 for stand alone protective order applications (an increase of 
62%). Any applications containing a counterclaim for a protective order will be 
included in the figures for defenders. 
 
Should the means test be removed for any proceedings that include craves for 
protective orders, the cost could be considerable.  The average cost in 2009/10 for a 
case in the domestic protective order categories was £1329. By contrast, the 
average cost for a divorce case was £1557, contact was £3110, residence was 
£3126 and other family matrimonial actions came to £3177. These higher case costs 
would translate into greater expenditure should the means test be removed for the 
whole case, rather than just the protective order element.  
 
It is not clear from the Bill as currently drafted whether legal aid has to be granted on 
the merits for the means test to be disapplied. If not, and the means test is removed 
for the whole of the proceedings, the Bill might introduce a perverse incentive for 
protective orders to be sought alongside other remedies by applicants who would 
otherwise be assessed as ineligible or with a contribution to pay. We do not think 
there is a significant risk of wholly spurious applications being made simply to allow 
other meritorious craves to be pursued without a means test: the case would still 
have to be argued in court, with or without a grant of legal aid. Nevertheless, were 
the means test to be removed for the case as a whole, we may see the wider case 
progressing without a means test where the protective order crave is refused on the 
merits.  
 
If the means test were removed for the case a whole but only where legal aid was 
granted for the protective order on the merits, a means test would still have to apply 
in relation to other craves if the protective order crave was refused by the Board on 
the merits. This means that full financial information would still be required at the 
time of application, just in case the protective order were refused.  
 
A further potential complication is that significant work can be undertaken prior to the 
Board‟s consideration of the merits under what are known as the special urgency 
provisions. These provisions allow certain steps to be taken – including defending an 
action or raising actions for residence, contact or interdict – where the urgency of the 
matter is such that there is insufficient time for a full legal aid application to be 
prepared, submitted and considered by the Board. At present, a solicitor has to 
satisfy themselves that the applicant is likely to be financially eligible before 
undertaking such work. If the bill is passed and applies to the whole case, a solicitor 
undertaking urgent work in a case involving a protective order would not conduct any 
form of means assessment. An action could therefore be raised, or defended, 
without any consideration of either means or merits.  
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If the removal of the means test only applies where the Board grants legal aid on the 
merits, this means that where legal aid is subsequently refused on merit, a means 
test would still have to be applied by the Board, even though none was required 
when the urgent work began. If the applicant is found on subsequent full assessment 
of their resources to be either ineligible or eligible with a contribution, they would 
become liable for some or all of the costs of urgent work undertaken.  
 
The interaction of the bill‟s provisions, the multi-crave nature of many actions 
involving protective orders, the application of the merits test and the operation of the 
special urgency provisions could therefore create a very complex, uncertain and 
administratively burdensome - not to mention potentially very costly - process. 
 
If, however, the removal of the means test were to apply only to standalone 
proceedings for protective orders, we would expect to see a growth in such 
proceedings running in parallel with their associated wider actions. In other words, 
rather than running one case and submitting one legal aid application, applicants 
who might expect to have to pay a contribution (or be ineligible for legal aid) are 
likely to „detach‟ the protective order proceedings from the wider case to benefit from 
the removal of the means test for that part of the proceedings. 
 
While the cost would be restricted to the protective order proceedings (and not, for 
example, any associated divorce proceedings), additional costs are still likely to 
occur due to the block fee structure in place for civil legal aid (two sets of blocks for 
initiating the actions would be payable instead of one, for example).  There would 
also be increased costs of advice and assistance for the preparation of the separate 
legal aid applications, increased administrative costs for the Board and a significantly 
increased burden on the courts in dealing with parallel proceedings, even if these 
could at some stage be conjoined.  Increased court fees would also be payable from 
the legal aid fund to reflect the running of two cases instead of one. 
 
It also seems likely that the Bill will result in an increase in applications for protective 
orders with power of arrest.  Given that breach of such an order will become an 
offence, the consequences of breach will become considerably more serious.  It is 
therefore perhaps likely that the subjects of such interdicts will be more likely to seek 
to defend them and that, given the increased consequences of any breach, the 
Board may be more likely to grant such applications.  There may therefore be a 
disproportionate increase in both the number and cost of applications for civil legal 
aid to defend such orders. If the protective order proceedings become detached from 
wider proceedings, we will also expect to see parallel applications to defend, along 
with associated advice and assistance. 
 
The creation of a new indictable criminal office is also likely to result in an increase 
in applications for criminal legal aid. The number of such applications is likely to be 
considerably higher than the number of civil applications for breach of interdict at 
present as the onus is currently on the victim to pursue such an action through the 
civil courts, whereas the criminal justice system takes a proactive approach to the 
reporting and prosecution of domestic violence-related offences. 
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While considerable uncertainties remain as to how exactly the Bill‟s provisions would 
apply and what increase in take up might be expected, we would observe that the 
costs of implementation both to the legal aid fund and the courts are likely to be 
significantly higher than those set out in the financial memorandum accompanying 
the Bill.  
 
4. Available Supply of Solicitors 
 
Satisfying the legal merits tests and the financial eligibility test for protective orders 
does not give any guarantee that clients will be able to obtain the services of a 
solicitor and so gain access to justice.  Those seeking legal remedies need to find a 
solicitor who is prepared to deal with their case on a legal aid basis.  The removal of 
the financial eligibility test does not amount to an ability to find a solicitor prepared to 
act for an individual in such a situation.  Not all solicitors undertake such cases on a 
legally aided basis.  
  
The Policy Memorandum suggests that a decline in solicitors offering a legal aid 
service is a significant barrier to women seeking protective orders (paragraphs 43 to 
44). We would observe that the reality over the last two years has been very 
different to that suggested by the Law Society survey cited in the PM. As noted 
above, we have seen a significant increase in civil legal aid activity and an increase 
in the number of firms undertaking it.  
 
Nevertheless, it remains the case that the Scottish legal aid system provides no 
guarantee that every eligible person with a meritorious case will be able to find a 
solicitor willing to act for them. To the extent that solicitors are unwilling to undertake 
the work involved in any additional cases created by the Bill, the Bill will not achieve 
its aims. Experience of other areas of family work (particularly those involving 
financial provision on separation or divorce), is that even where a client is financially 
eligible for legal aid many solicitors will refuse to act on anything other than a private 
fee paying basis. It is possible that, with no means test to be applied, some solicitors 
will form a judgement about the resources available to an applicant and will offer to 
carry out the work privately where they deem the client able to afford to pay, legal 
aid eligibility notwithstanding. Again, to the extent that this happens, the Bill will have 
little effect on the current situation. 
 
The rationale underpinning the financial eligibility test for legal aid is that those who 
are able to pay for their legal representation should be expected to do so. The 
proposed removal of the financial eligibility test goes against this general principle on 
the basis that the presence of the test deters many more women from seeking 
protection than may need it. The Bill‟s aim of encouraging wider take up of protective 
orders is a laudable one. However, for the reasons set out above, the Board 
believes that other options may be more effective in promoting the access to justice 
the Bill seeks to deliver. 
 
For example, the Board is able to employ solicitors directly to provide civil legal 
assistance. The Civil Legal Assistance Office in Inverness was set up partly in 
response to proposals from Scottish Women‟s Aid as a means of ensuring better 
access to solicitors for women across the Highlands and Islands. The Office has 
good links with local women‟s aid groups and takes referrals on a wide range of 
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cases form local solicitors and other voluntary agencies. The volume of work related 
to protective orders is not as large as some other areas handled by the Office and 
the number of referrals from local women‟s aid groups is low, but the Office 
nevertheless makes a significant contribution by providing a means of accessing 
help where local solicitors are unable or unwilling to act.    
 
It may be that a model such as this could ensure a targeted response to the problem 
of access identified in the Policy Memorandum. It would also be possible, should 
Scottish Government funds be made available for that purpose, for the Board to 
either provide a grant to a voluntary organisation or enter into contracts with 
solicitors‟ firms to deliver a service similar to that provided by the CLAO, targeted on 
domestic abuse issues.  
 
The Board would be happy to provide further evidence, written or oral, on the Bill 
and its legal aid aspects. 
 
 
Colin Lancaster 
Director of Policy and Development 
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Supplementary written submission from the Scottish Legal Aid Board 
 
I promised to write following our earlier evidence session. I apologise for the delay in 
providing the additional information and hope the Committee finds it helpful. 
 
The Committee asked for figures on the range of contributions payable. The chart 
appended to this letter shows the distribution of contributions in £100 bands for 
protective order cases (primary category only) granted in 2009/10. This shows that 
by far the most common values sit in the £200-£800 bands. Almost half (49%) of all 
contributions payable were for less than £1000. The average contribution was 
£1366, although this is skewed a little by the presence of a small number of much 
higher contributions. The median value was £1062, which might be regarded as a 
more typical figure. 
 
In interpreting these figures, a number of points should be borne in mind: 

 81% of grants involved no contribution at all – the chart only shows the 19% 
with a contribution assessed. 

 Income-based contributions higher than around £2500 apply to cases that 
were brought into legal aid by the extension of eligibility in April 2009 to those 
with higher levels of disposable income. Prior to this change, those with 
disposable income of over £10,306 would have been ineligible for civil legal 
aid altogether. 

 Two of the twelve contributions higher than £3000 involved both income and 
capital. These were the only two cases (out of 175) to involve a capital 
contribution. In 2009/10, capital contributions were chargeable where the 
applicant’s disposable capital exceeded £7504.  

 Income-based contributions are payable in interest free instalments, varying 
depending on the size of the contribution. Contributions of under £500 will 
normally be payable over 20 months; those over £2000 will normally be 
payable over 48 months. In exceptional circumstances, we can allow longer 
periods.  

 Where the solicitor estimates that the case will cost significantly less than the 
assessed contribution, the amount sought from the applicant can be reduced 
(on the proviso that the originally assessed contribution remains payable 
should the cost of the case rise unexpectedly). 

 Where the cost of the case turns out to be less than the instalments already 
paid, the assisted person will be refunded the difference; where sums are still 
outstanding, we will only collect further instalments up to the value of the 
case. 

 Where a person is unable to access any resources, for example if they have 
had to leave the home and do not have access to bank accounts, we can 
assess them as having no resources. In this case, no contribution will be 
assessed, although we retain our right to assess any resources that become 
available to the applicant once their circumstances change.  
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I also undertook to advise the committee as to the number of grants of legal aid for 
civil non-harassment orders. In 2009/10, there were 17 grants of civil legal aid to 
pursuers for cases with a primary category of non-harassment order. However, a 
further 138 grants were made to pursuers for actions with other primary category 
codes but which had a non-harassment order as an ancillary crave. 
  
Robert Brown asked whether we had any view on the possible interaction of section 
2 of the Bill and the provisions in the Legal Aid (Scotland) Act 1986 regarding 
modification of expenses. Section 18 of the 1986 allows the court to limit an assisted 
person’s liability under an award of expenses to an amount the court considers 
reasonable for them to pay. This is commonly known as modification. Where an 
application for modification is made to the court, the court may still determine that the 
assisted person should be found fully liable, if that is considered reasonable in the 
circumstances, the parties’ means and conduct during the case having been taken 
into account. However, it is very common for the court to reduce the assisted 
person’s liability to nil. 
 
Mr Brown’s point arises where the person granted legal aid in respect of a protective 
order by virtue of section 2 of the Bill is in fact pursuing various other craves as part 
of the same action (contact, divorce etc) on a privately paying basis. My colleague 
Catriona Whyte pointed out to the Committee that a change to section 32 of the 1986 
would in fact be required were the intention to allow private funding for part of an 
otherwise legally assisted action, as section 32 currently prevents solicitors or 
counsel from taking other payment for acting in proceedings in relation to any part of 
which a grant of legal aid applies (other than for work done before a grant of legal aid 
is made or after it is withdrawn). Any such amendment would have to be very 
carefully framed to prevent dual funding in circumstances other than those that might 
arise as a result of the Bill. 
 
These points notwithstanding, if expenses were sought against the assisted person 
in such a case, it would fall to the court to determine the level of expenses to be 
awarded against them. The Board has no role in relation to the application by the 
courts of the modification provisions, so it would be inappropriate for us to speculate 
as to how they might seek to attribute the expenses to the protective order crave. 
However, a change to section 18, or regulations made under it, could limit the 
availability of modification to the legally aided aspect of the case if that were felt 
desirable. These might be similar in their terms to regulations 34 and 35 of the Civil 
Legal Aid (Scotland) Regulations 2002, which govern liability for expenses in cases 
where the assisted person only has legal aid during part of the proceedings i.e. 
where legal aid is awarded or withdrawn part way through an action.  
 
Even if the modification issue can be resolved, the application of section 2 of the Bill 
only to that aspect of a case that relates to a protective order brings with it several 
other problems. We discussed with the Committee the difficulty of attributing the 
legal aid costs of the protective order aspect of the case for the purposes of 
adjusting any contribution payable by the applicant where other craves also attract a 
grant of legal aid. On reading back the transcript, I’m not sure that the scenarios I 
described were as clear as they could be. I thought it might be helpful to set out a 
few of the scenarios here so that the Committee can be clear about the impact for 
people in different circumstances. 
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The block fee idea discussed by the Committee suggested that a set figure – an 
illustrative value of £500 was used to assist discussion - should be used as a proxy 
for the cost of the work associated with the protective order in a multi-crave case. 
The level of fees is a matter for the Scottish Government. If section 2 as drafted 
became law, detailed analysis and costing work would clearly be needed to allow the 
Scottish Government to take an informed decision on the appropriate level of fee to 
allocate. This is not likely to be straightforward and any chosen level may over or 
under-estimate the actual work involved in pursuing the protective order part of the 
case. 
 
It is also worth noting that the scenarios in which this fee would actually be paid 
separately to a solicitor appear to be few and far between, so the level of fee 
determined is actually likely to have a greater impact on the position of the assisted 
person than their solicitor. The only circumstances we can see in which the block 
would actually be payable to a solicitor would be in a multi-crave action where the 
assisted person was privately funding the rest of the action. Given the extent of civil 
legal aid eligibility at present, relatively few people are likely to be found ineligible 
and therefore be ‘dual funded’ (assuming section 32 is amended to allow for this at 
all). The primary benefit of section 2 appears likely to be to those currently assessed 
as eligible with a contribution, as they will not be required to pay a contribution in 
respect of the protective order work. 
 
Scenario 1 
Applicant has disposable income of £5415 (£2000 above the lower income limit, after 
deduction of living costs and dependent allowances), so is assessed with a 
contribution of £667, payable over 30 months at £22 per month.  
Case is a single crave undefended protective order case that costs £500. 
Prior to the Bill, the cost to the applicant would be £500 (the cost of the case). 
After the Bill, the cost to the applicant would be nil. 
 
Scenario 2 
Same applicant as scenario 1. 
Case is a single crave protective order case that costs £1329 (current average cost). 
Prior to the Bill, the cost to the applicant would be £667 (the full assessed 
contribution). 
After the Bill, the cost to the applicant would be nil. 
 
Scenario 3 
Same applicant as scenario 1. 
Case is a multi-crave case for divorce and protective order that costs £1600.  
Prior to the Bill, the cost to the applicant would be £667 (the full assessed 
contribution). 
After the Bill, the amount attributed to the protective order (£500) would be deducted 
from the applicant’s liability. Liability would therefore be £1100. Cost to the applicant 
would be £667 (the full assessed contribution, as this is still less than the cost of the 
non-protective order elements of the case). 
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Scenario 4 
Applicant has disposable income of £11,000 (c£7500 over the lower income limit), 
giving a contribution of £2500, payable over 48 months at £52 per month.  
Case is same as scenario 3 (cost £1600). 
Prior to the Bill, the cost to the applicant would be £1600 (the full cost of the case). 
After the Bill, the amount attributed to the protective order (£500) would be deducted 
from the applicant’s liability. Liability would therefore be £1100. Cost to the applicant 
would be £1100. 
 
Scenario 5 
Same applicant as scenario 4. 
Case is a multi-crave contact and protective order case that costs £3100 (current 
average for contact). 
Prior to the Bill, the cost to the applicant would be £2500 (the full assessed 
contribution). 
After the Bill, the amount attributed to the protective order (£500) would be deducted 
from the applicant’s liability. Liability would therefore be £2600. Cost to the applicant 
would be £2500 (the full assessed contribution, as this is still less than the cost of the 
non-protective order elements of the case). 
 
These scenarios demonstrate that the block fee attribution will not necessarily be of 
any financial benefit to the applicant in a multiple crave case. In none of the 
scenarios does the attribution process affect the solicitor: they will be paid the same 
amount from the legal aid fund, with no need to account separately or otherwise 
distinguish between the elements of the case. However, these cases would bring 
additional administrative complexity to the Board in relation to determining the 
correct amount to collect from the client. 
 
A further scenario arises in a multi-crave case where the applicant would otherwise 
be ineligible for legal aid i.e. has a disposable income of more than £25,450. In such 
a case, the overall cost of the case would be a matter for the solicitor and the client 
to agree. The legal aid fund would contribute £500 (or whatever other block or 
detailed fee was determined to be appropriate), with the client meeting the remainder 
of the cost. The impact of section 2 in such a case would be to transfer the cost of 
the protective order work from the client to the legal aid fund and to reduce by £500 
the level of fee chargeable to the client by the solicitor.  
 
Such a scenario would also cause administrative difficulties for the courts should the 
(partially) legally assisted party be unsuccessful and expenses sought against them 
(Mr Brown’s scenario). In addition to the modification question, the courts would 
have to consider how to treat the case from a court fees point of view. Legally 
assisted parties are exempt from court fees, but it seems unlikely that the courts 
would be content for a multi-crave action to be fully exempt where the party is only 
legally assisted in relation to one, possibly procedurally minor, part of the case.  
 
In practice, solicitors may decline to act under legal aid in relation to the protective 
order where the client is clearly financially able to meet the cost of the remainder of 
the action themselves and may appear to the solicitor financially able to meet the 
cost of the protective order element (even if that cost were significantly higher than 
£500 when charged at private rates). Thus in these circumstances – where the client 
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has a multi-crave case and is not eligible financially for legal aid - the Bill may have 
no effect. It is also possible that some solicitors will apply the same logic to some 
clients who are in fact eligible for legal aid, but with a relatively high disposable 
income and therefore an assessed contribution of several thousand pounds, 
particularly where the cost of the case is likely to be low relative to the assessed 
contribution. We are aware that this approach is fairly common in relation to some 
other types of family action.  
 
Given the complexities of the multi-crave situation, raised both above and by several 
witnesses before the Committee, it does seem more likely that the protective order 
element of multi-crave cases will in practice be stripped out and proceed in parallel. 
While this would remove some of the complexities, it would also increase overall 
costs to the legal aid fund and add significantly to the administrative burden and 
costs on the Board, the courts and solicitors (who would require to complete two 
legal aid applications in each affected case). This is unlikely to be welcomed by any 
of the parties involved.  In addition, in some of the scenarios set out above, this 
additional administration and cost will be of no financial benefit to the applicant as 
the cost of the associated residence, divorce or contact action may well still be 
higher than any assessed contribution (and so the full contribution will continue to be 
paid with or without the protective order crave). 
 
Finally, I picked up on reading Mr Ewing’s evidence to the Committee that he 
suggested that protective order cases were likely to be quicker to conclude that other 
cases but that he did not have the figures to show this. I can confirm that, based on 
analysis of cases with a final account paid in 2009/10, protective order cases did 
indeed show shorter times between the grant of legal aid and receipt of the legal aid 
account (the best indicator of case duration we have). The median value was 7.4 
months for protective order cases, compared to 9.2 months for divorce/separation, 
10.2 months for residence and 11.5 months for contact/parentage. 
 
I hope that this further information is of some use to the Committee and would be 
happy to provide further information or clarification should that be required. 
 
 
Colin Lancaster 
Director of Policy and Development 
8 December 2010 
 
Enc. Chart showing assessed contribution levels 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

 
 
Foreword 
 
S  ( SWA ) is a national organisation working for change on issues 
of domestic abuse and an umbrella body to a membership of 40 autonomous 
Aid groups throughout Scotland, which provide temporary accommodation (refuge), 
information and support to women, children and young people who experience domestic 
abuse in Scotland. 
 
Introduction 
 
SWA welcomes this Bill and the crucially important reforms it introduces. 
 
We support the removal of the course of conduct requirement for Non Harassment 
Orders, cost free access to civil legal protection orders for all those experiencing 
domestic abuse and the creation of a more robust respond to perpetrators who breach 
civil protection orders via criminalisation of breach of interdict, reforms which will greatly 
benefit women, children and young people experiencing domestic abuse. 
 
However, there are specific matters which must be addressed and/or amended in order 
to ensure that the proposals work in practice and we have commented on these, 

 
  
Section 1-  Amendment of the Protection from Harassment Act 1997 
 
The Bill will introduce a new section into the Protection from Harassment Act 

 
conduct before a Non-Harassment Order can be granted in civil proceedings 
involving domestic abuse; only one incident of harassing behaviour would be required in 
these circumstances  
 
SWA supports this section, subject to the removal of subsection 1(4) referring to the 
definition of domestic abuse. 
 
Currently,  defined as 
conduct on at least two occasions  

courses of conduct  
that a person must not engage in conduct which will amount to harassment. 
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NHOs are an important part of the suite of protective orders available to women, 
children and young people experiencing domestic abuse, because they can be applied 
to behaviour that may not be covered by an interdict.  
 
Removing the course of conduct requirement would benefit women, children and young 
people experiencing domestic abuse by increasing the protection available to them. 
They would no longer have to endure repeated abuse and multiple incidents before they 
could obtain an order, unlike the current situation in relation to evidential requirements 
for NHOs. 
 
This will give women, children and young people experiencing domestic abuse greater 
confidence in reporting abuse, and make it easier for them to seek 
protection from the police and the courts, thus supporting the work in relation to 
domestic abuse and violence against women being undertaken by the Scottish 
Government. 
 
Section 2 - Amendment of the Legal Aid (Scotland) Act 1986 
 
SWA supports the proposal to remove means testing where a person is pursuing certain 
civil protection orders due to domestic abuse. 
 
As stated in our response to the earlier consultation paper, we strongly believe that 
people seeking protective orders as a consequence of domestic abuse should not be 
required to pay for them.  
 
Domestic abuse is a prevalent social evil destroying the lives of many women, children 
and young people across all communities in Scotland. It is a pattern of behaviour, the 
aim of which is to exert control 
undermines their personal autonomy.  The perpetration of domestic abuse is repetitive 
and life-threatening, and the impact has serious and long-lasting consequences for the 
health and well-being of women, children and young people. It is an assault on women 
and children  fear as a common denominator and we 
must support them when they seek the protection of Scottish civil law against this.  
 
Those seeking such orders, particularly women, children and young people 
experiencing domestic abuse, are potentially or actually at risk of serious harm through 
the unwanted, and persistent, abusive and criminal behaviour of someone else  
 
It is inequitable that an abuser will get criminal legal aid and will have to pay nothing 
towards his defence for his, more often than not, repeated court appearances in relation 
to his abusive behaviour, while the woman has to pay to get legal protection, protection 
against him committing another criminal act and access to that protection may be 
denied her unless she can pay.  
 
 Protection orders are among the most effective legal remedies available to 
complainants/survivors of violence against women  Protection from domestic violence 
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and the right to a life free from violence should be a principle not only in legislation on 
Legal 

aid, including independent legal advice, are critical components of 

remedies to which they are entitled. Legal representation has proven to increase the 
likelihood of a positive outcome for the complainant/survivor in the legal process  
(Handbook for legislation on violence against women ; United Nations;  
Department of Economic and Social Affairs; Division for the Advancement of 
Women; New York; 2009) 
 
Therefore, we must allow women experiencing domestic abuse, who were previously 
unable to do so, the ability to access civil protective orders and decrease the options for 
the abuser to perpetrate further abuse of a criminal nature. 
 
These protective orders would be:- 

 Domestic interdicts under section 18 of the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 (as amended) with an interdict attached under 
the Protection from Abuse (Scotland) Act 2001  

 Matrimonial interdicts under section 10 of the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 (as amended), with an power of arrest attached 
under the Protection from Abuse (Scotland) Act 2001  

 Common-law interdicts with a power of arrest attached under the  
Protection from Abuse (Scotland) Act 2001  

 Exclusion Orders under the Matrimonial Homes (Family Protection) (Scotland) 
Act 1981;and  

 Non-Harassment Orders under the Protection from Harassment Act 1997 
 
It has 
that they are also more likely to be in lower paid or part-time employment. Solicitors tell 
us that the main reason for women not taking up offers of legal aid, and the most 
problematic issue for them, is contribution levels. We have been advised that women on 
low to medium earnings, which are routinely supplemented by tax credits and benefits, 
often find that that they have to pay a large contribution, which, in some cases, leads 
either to financial difficulties or their turning down the offer of a civil legal aid grant.  
 
Leaving an abusive partner often leaves women in financial hardship. They are 
particularly disadvantaged because, in addition to daily living expenses and the costs of 
establishing a new home, all of which they will now be personally and solely responsible 
for, they are likely to have the added burden of servicing joint debts, along with 
mortgage or rent costs, arising from their previous relationship.   
 
Women fleeing domestic abuse are in a difficult transitional period, being in a situation 
where they are attempting to leave behind arduous and dangerous circumstances and 
rebuild their lives. Therefore, it is against all the tenets of justice that this situation 
should be further exacerbated by the need to pay to get protection, and women having 
to make the unpalatable choice between either seeking protection through the courts 

243



 4 

and, consequently, struggling financially or going into debt, or not seeking civil 
protection, 
decision may entail. 
 
This has been a long-standing issue for women. In 1998, we wrote in response to the 
consultation paper Access to Justice: Beyond the year 2000...  
resulted in the national strategy initiatives found, amongst other findings, that access to 
civil legal aid was the biggest issue preventing abused women from gaining access to 

.  
 
Women, children and young people experiencing domestic abuse should be confident 
of getting access to justice and protection against the abuser and these reforms will go 
a long way towards securing this confidence. 
 
Financial Costs 
 
In terms of cost, additional grants of civil legal aid by the Scottish Legal Aid Board 

would need to be offset against a reduction of costs achieved by removing any 
breaches of interdicts from civil legal aid proceedings. It should be recognised that, in 
the long-term, these reform will, hopefully, lead to a reduction in repeat offending by 
abusers and other costs such as re-housing, child protection and health costs. 
 
Indeed, the cost to society of domestic abuse is acknowledged by the Scottish 

 in their 2009 policy document Safer Lives: Changed Lives: A Shared 
Approach to Tackling Violence Against Women in Scotland , which states, at page 12 

 Difficult though it is to quantify, The Cost of Domestic Violence (a study in 2004 
lity Unit by Sylvia Walby), 

estimated that the cost of domestic abuse in England and Wales was £23 billion. The 
cost to the public purse of violence against women is estimated to be almost double this 
figure at £40 billion (Source: A study by Jarvinen et al in 2008; New Philanthropy Capital 
Report  Violence against women: Hard knock life). Given the Scottish population is 
roughly 10% that of England, this indicates that some £2.3 billion could be the cost to 
the Scottish public purse of domestic abuse and £4 billion the cost of violence against 
women.  
 
Further issues for discussion in relation to section 2 
 

 
 
The proposed changes proposed only relate to disregarding 
income. When applying for civil legal aid, a perso
(such as savings, etc) are also assessed. Therefore, to make the proposals truly cost-
free, any applicant for one of the specific protective orders relating to protection from 
domestic abuse must also have their capital disregarded. Section 2 does not appear to 
disregard capital and must therefore be amended to reflect this. 
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section 2(d) 
 

domestic abuse
construed in accordance with the definition in section 4 must be removed from the Bill, 
for the reasons we will set out below in our comments below on section 4. 
 
Applications for protective orders 
 
An ordinary action is raised in the sheriff court using a formal document known as an 
Initial W  or applications for the orders that are sought 

from the court. Most family law cases involve several craves. We note that there may be 
an issue in relation to applications for protective orders being raised as one of a number 
of applications to the court contained in the one Initial Writ. It should be possible for 

ts would, in the end, have actually 
to pay for their protective order if they recover funds or assets from the other party 
under, for instance, a divorce settlement.  
 
We are aware that there is concern that the intention of the proposed legislation is that 
all craves raised in conjunction with an application for a protective order would attract 
this waiving of the income and capital test. This is not our interpretation of the legislation 
and as far as we are aware, the waiver would only apply to application and work related 
to the specific protective orders referred to and not to other related issues such as 
contact, divorce and so on. 
 
Retention of merits test 
 
A further matter relating to the granting of civil legal aid should be clarified.  
 
When SLAB decides whether someone should be granted civil legal aid, it applies a 
number of tests, namely:- 

 - an individual must qualify financially both in terms of their 
disposable income and disposable capital; 

 - the applicant must have probable cause or, simply put, a legal 
basis for their case; and 

 it must be reasonable in all the circumstances of the case that they should 
receive civil legal aid. 

 
If the financial eligibility test was removed  of probable cause and 
reasonableness would still require to be applied before an application for civil legal aid 
could be granted.   
 
Scottish enabling legislation 
1) Precedent set under Civil Legal Aid (Scotland) Regulations 2002 and Civil Legal 
Aid (Scotland) Amendment (No.2) Regulations 2007 
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, 
The Civil Legal Aid (Scotland) Regulations 2002 were amended, as at 1 

August 2006, to provide that civil legal aid should be available to a person concerned as 
claiming, or having an interest in the property, financial affairs or personal welfare of an 
adult under the Adults with Incapacity (Scotland) Act 2000, other than the adult to whom 
the application relates, for intervention of guardianship orders 
  
These regulations amended sections 15 and 17 of the Act and also regulation 5 of the 
principal civil regulations to provide that a person making such an application would be 

income or capital; would not require 
to pay any contribution to the Fund; and  that such application need not be 

disposable capital.  
 
The Civil Legal Aid (Scotland) Amendment (No.2) Regulations 2007 came into force on 
5 October 2007 and further amended the civil regulations to provide for other 
guardianship order applications made under the 2000 Act and more importantly,  
extended the modified means test, in connection with all such orders, to the incapable 
adult  1 
 
This clearly shows that a precedent has already been set in relation to granting civil 
legal aid without an assessment of capital and income and payment of a contribution by 
the applicant. 
 
2) Legal Profession and Legal Aid (Scotland) Act 2007 
 
The Legal Profession and Legal Aid (Scotland) Act 2007,  firstly, empowers SLAB to 
publish a plan, which requires ultimate approval by Scottish Ministers, as to who is 
entitled to receive civil legal aid.  
 
The Act has set a precedent in extending eligible proceedings, as section 71 has 
amended section 14 of the Legal Aid (Scotland) Act 1986, so that civil legal aid is now 
available for proceedings for defamation or verbal injury. These proceedings were 
previously specifically exempted from categories of proceedings for which civil legal aid 
was available. 
 
Section 72 of the 2007 Act appears also to gives SLAB discretionary powers in relation 
to the granting of civil legal aid. 
 
Therefore, it would appear that SLAB and Scottish Ministers potentially already have the 
capacity to make those seeking protective orders a special case under this legislation.   
 

                                            
1 www.slab.org.uk/profession/mailshots/2007/civil_update_oct_07.pdf [Link no longer operates]
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Human Rights arguments for no means testing 
 
Access to justice is a human right and accords with the notion that the state has a 

which the state has an obligation to offer is compromised, by the denial of legal aid, 
then this contravenes human rights legislation.  
 
We set out, at Appendix I, the various Articles of the European Convention of Human 
Rights and relevant case-law derived there from, demonstrating the legal basis 
supporting the waiving of means tests altogether in cases where an applicant is seeking 
one of the listed protective orders as a consequence of domestic abuse. 

Section 3 - Breach of interdict with power of arrest 

SWA support the creation of a criminal offence for breach of an interdict with a power of 
arrest granted due to domestic abuse.  
 
Currently, if the interdicted abuser breaches an interdict with a power of arrest attached, 
unless the abuser has perpetrated a separate criminal offence during the breach, the 
police may only arrest the abuser and hold him overnight, to appear before the Sheriff 
the next day in terms of the breach. 
 
The Sheriff is empowered only to order the abuser to be held for up to a further 48 
hours. If the woman, child or young person holding the interdict wishes to take further 
action against the abuser for breach, they must raise an action for breach in the civil 
courts. In doing so, they are likely to incur further costs and fees in pursuing the action, 
the matter may take several months to be heard, and as the breach constitutes a 
contempt of court, there is no guarantee or clarity of outcome. Certainly, we are not 
aware of any women ever having pursued an action of breach. 
 
Abusers are aware of this situation and are prepared to treat interdicts with a power of 
arrest contemptuously, knowing that the penalties are minimal.  They are also aware 
that if they regularly breach the interdict and do not commit a criminal offence in doing 
so, that they can continue to terrorise and abuse women, children and young people, 
leaving them in dangerous and in vulnerable situations. Interdicts only work if the 
perpetrator believes in their deterrent potential as regard the consequences breaching 
an order will have on them personally and currently, as we have indicated, these are 
limited.  
 
Therefore, there are clear advantages to criminalising breach of an interdict with a 
power of arrest. It would: 

 enforce the power of the order; 
 act as a more effective deterrent by making it very clear to the abuser that 

breach was not a trivial matter and could result in their having a criminal record; 
 give women, children and young people experiencing domestic abuse more 

confidence in the effectiveness of these measures; 
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 lessen the onus and pressure on the person with the interdict to pursue the case 
as the responsibility for investigating, commencing and running the case would 
be placed on the police and procurator fiscal, respectively; 

 clarify the penalties for breach; 
 encourage reporting of domestic abuse to the police; 
 be a quicker and simpler remedy with which to deal with a breach. The current 

civil proceedings deal with breach as a contempt of court, which is a  
. 

 
We understand that concern has been voiced that criminalisation would, in fact, 
discourage reporting due to concerns from women about giving evidence in court and 
the fact that the woman holding the interdict would have no control over the decision to 
prosecute. While women, may, indeed, have concerns, the police, Fiscal and courts are 
already well-aware of the issues for women and witnesses in domestic abuse related 
criminal proceedings. 

 
Continued and improved support and safety planning, increased and better use of the 
special measures available under the Vulnerable Witnesses legislation for witnesses in 
such cases coupled with improved liaison with specialist support organisations such as 

, will all go a considerable way to assisting women, children 
and young people give their best evidence. 
 
There are additional matters in relation to the Bill which must be addressed in order to 
ensure that this proposal works in practice: 
 

 The standard of proof for breach of an interdict with a power of arrest attached is 
currently the civil standard which is the matter must be proven on the balance of 
probabilities. If it were a criminal offence to breach an interdict with a power of 
arrest attached, it would then be subject to the criminal burden of proof, that is, 
proof beyond reasonable doubt, which is a higher standard of evidence. 

 
 Under civil law, there is no requirement to have corroborated evidence for the 

police to arrest for breach under the power of arrest attached to the interdict.  
However, the criminal law requires corroboration, which is evidence from at least 
two different sources, not necessarily two different witnesses, that the offence 
has occurred.  
 
Section 3 does not address this matter but there is no reason that breach of 
interdict with a power of arrest, as an order of the court, cannot be treated in the 
same way as a breach of a drug treatment and testing order, community service 
order, supervised attendance order, restriction of liberty order or a probation 
order, all criminal offences but which can, nonetheless, be spoken to by one 
witness alone.  
 

The general requirement of Scots Law that essential facts be 
corroborated by evidence from two independent sources has been relaxed in 
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relation to proof that an offender has failed to comply with a probation order for 
the purposes of section 230(1) of the Criminal Procedure (Scotland) Act 1995). In 
such proceedings the evidence of a single witness that a probationer has failed 
to comply with a requirement of a probation order will be sufficient.2  

 
Criminal Proceedings etc. (Reform) (Scotland) Act 2007: Section 58- 

Restriction of liberty orders: Explanatory Notes Para 348. The purpose of this 
section is to permit breach of a restriction of liberty order to be proved by the 
evidence of one witness. This provision brings proof of breach of such orders into 
line with proof of the breach of probation, community service, drug treatment and 
testing, and supervised attendance orders. Section 245F of the 1995 Act is 
amended accordingly.3  
 

 If either the police do not report the incident to the Fiscal, or the Fiscal does not 
proceed with a criminal prosecution, is the holder of the interdict with the power 
of arrest still entitled to proceed by way of minute for breach of interdict in the 
civil court, as section 3 is silent on this matter? 

 
If so, since one of the current difficulties with pursuing a breach through the civil 
courts is that the procedure may take many months if not longer to determine, 

-
developed, otherwise the woman holding the interdict will be in the same, if not 
worse, position than at present. 

 
Similar to the provisions enacted at section 49(2) of the 2003 Act in the Criminal Justice 
(Scotland) Act 2003, albeit this relates to NHOs, there should be a comparable 
provision for the police to have a statutory power of arrest without warrant, for breach of 
an interdict with a power of arrest created by subsection (3) is without prejudice to any 
other power of arrest. 
 
Section 4 -  
 

. It seeks to include 
other forms of abuse and violence between near and extended family members, which 
is not in line with the recognised and understood definition referring to spouses, 
partners and ex-partners. While domestic abuse does, indeed, impact on children and 
others, this is a different matter from family violence and parental abuse.  We support 

where it occurs within the Bill 
 

                                            
2Para 88: National Objectives for Social Work Services in the Criminal Justice System: Standards  
Probation: Scottish Executive:2004 www.scotland.gov.uk/Publications/2004/12/20472/49290 
 
3 Criminal Proceedings etc. (Reform) (Scotland) Act 2007; Explanatory Notes; Para 348 on Section 58 of 
the Act http://www.legislation.gov.uk/asp/2007/6/pdfs/aspen_20070006_en.pdf 
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It has been suggested that amending the wording of the definition in the Bill would be 
sufficient but this will not resolve the issue. There has always been a problem in 
producing a legal definition; firstly, because of the possible impact on criminal law and 
also because it could have unforeseen implications for, and clash with, other pieces of 
legislation where there is no definition - housing law and the Children (Scotland) Act 
1995, for instance. uced into section 11(7) as a 
specific matter the court had to consider before making any order relating to the child 
without the necessity of a definition being included to explain the term.  
 

n relation to the current 

ground. We therefore run the risk of having two separate, potentially different and, 
therefore, unworkable, legal definitions, which will negatively impact on the criminal and 
civil aspects of the proposals. 
 
The general factors militating against a definition are:- 

 in terms of civil law and access to protective orders without means testing, the 
category of persons encompassed by the definition as being eligible to apply for 
a protective order would be far in excess of the intended beneficiaries. Thus the 
projected costs on which the Bill is premised would increase, making the 
proposal unworkable and therefore denying protection to the women, children 
and young people the proposals are intended to benefit. 

 In relation to criminalisation of breach of interdict with a power of arrest attached 
granted due to domestic abuse, if the definition is too narrow, then abusers could 
rely on it to avoid prosecution. On the other hand, if the definition is too wide, it 
will be unhelpful to the police and the Fiscal, by unnecessarily complicating 
matters in relation to the investigation and prosecution of domestic-abuse related 
offences. 

 The courts are likely to be unwilling to grant interdicts with a power of arrest in 

and goes outside accepted terminology.  This will defeat the intention of the Bill 
to ensure that women, children and young people experiencing domestic abuse 
can access these orders.  

 Since the Bill proposes that the consequences of breaching such an order will 
result in criminal proceedings, the courts require clarity and will be unhappy 
pronouncing on such a catch-all offence. 

 
In summary, as we have stated above, the preferable option is to remove completely 

 by the already 
accepted and widely used wording present in the Family Law (Scotland) Act 2006, the 
Protection from Abuse (Scotland) Act 2001 and the Children (Scotland) Act 1995, as 
amended. 
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Conclusion 
 
There are potential financial costs associated with these proposals, in terms of a rise in 
civil legal aid costs, resulting from increased applications and cost-free access to such 
orders, along with increased police involvement and additional criminal court hearings 
for breach. 
 
This can be balanced by the fact that applications for civil protective orders are falling, 

-2009; there is the 
potential for savings arising from reductions in civil court time if these courts were not 
dealing with breaches, and a potential reduction in police having to attend repeat call-
outs for breach of interdict, if the abuser is under the control of the criminal justice 
system, both of which could be offset against any increase . 
 
However, there are other overwhelming legal, financial, and ethical, human rights  
arguments for implementation of these proposals, primarily the benefits derived in 
allowing women, children and young people greater and easier access to protective 
orders, coupled with the creation of more effective and robust protective orders, which 
greatly outweigh any potential cost issues. 
 
SWA acknowledges the commitment Rhoda Grant MSP shows towards addressing the 
barriers women, children and young people experiencing domestic abuse find in 
accessing protection from abuse, by her introducing this Bill and also the substantial 
work undertaken by her, her researchers and academics involved in drafting the Bill, in 
getting the Bill before the Scottish Parliament. 
 
We also acknowledge the time and other constraints present in drafting Bills, in that it is 
not possible to cover every eventuality , thus the various Parliamentary Stages of the 
Bill discussing and amending the text, and so we hope that our comments will 
strengthen the principles of the Bill in achieving its impact 
The Scottish Parliament and Scottish Government is committed to working to end 
violence against women and has prioritised ending domestic abuse on this agenda and 
we call on them to support these proposals as part of their work in making a safer 
Scotland for women, children and young people. 
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Appendix I- EHRC Legal basis to support the waiving of means tests altogether 
 
We would content that the Scottish Government has obligations under Articles 2, 3, 6 
and 8 of the European Convention on Human Rights, as integrated into Scots Law by 
the Scotland Act 1998, and enshrined in the UK Human Rights Act. 
 
Article 2 - Right to life-  
 
This Article stipulates that the State has a duty to ac

and unlawful taking of life, but also in terms of taking appropriate steps to safeguard the 
lives of those within its jurisdiction; in other word, it demonstrates the positive obligation 
incumbent on the state.  
 
The interpretation of this obligation can extend to the complete waiving of means testing 
for civil legal aid in relation to a person securing legal representation for a 
Protective order. 
 
A landmark ruling in relation to Article 2 was made in the case of Opuz v Turkey (2009) 
ECHR 33401/02 (9 June 2009), which sets a precedent, throughout Europe, for 
governments to protect in cases involving domestic abuse.  The European Court of 
Human Rights ruled against the city of Ankara for not protecting a woman against 
domestic abuse and stated that Turkey officially violated the ECHR by failing to prevent 
the murder of a woman. This is the first time that the European Court of Human rights 
has ruled over a state for failing to protect a woman from domestic abuse.  
 
Altogether, the judges ruled that Turkey violated three Articles of the ECHR prohibiting 
torture and discrimination. 

 The court found there had been a violation of Article 2 because the Turkish 
authorities failed to take action after being repeatedly alerted about the violent 
behaviour of the dead woman's son-in-law.  

 Article 3 - the prohibition of torture and of inhuman and degrading treatment - 
had been violated when the st
violent and abusive behaviour.  

 It also said Article 14 - the prohibition of discrimination - had been violated 
because the violence suffered by the applicant and her mother was "gender-
based", which amounted to a form of discrimination against women.  

 
A further important case relating to the operation of this Article is Osman v United 
Kingdom (2000) 29 E.H.R.R. 245
protect the right to life included a duty to act where there was a real and immediate risk 
to a person through the criminal conduct of another person who is known to the 
authorities, and their powers can reasonably be used to avoid that risk. However, the 
court also made it clear that this duty must be interpreted in such a way which does not 
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See also  
Paul and Audrey Edwards v United Kingdom (Application No 4647/99) March 14 
2002 
 
Dana Kontrova v. Slovak Republic 31 May 2007. 
Ms. Kontrova filed a complaint against Slovak Republic for the violation of her  
right to life, violation of her right to respect of her private and family life, violation of her 
right to a court trial and non-existence of an effective state remedy. European Human 
Rights Court (EHRC) in Strasbourg awarded her 25,000 euro as a non-pecuniary 
damage compensation and additional 4,300 euro for expenses incurred before both the 
Constitutional Court of Slovakia and EHRC. 
 
Article 3 - No one shall be subjected to torture or to inhuman or degrading 
treatment or punishment." 
 
Articles 3 and 8 appear to be those which are mainly concerned with protecting women 

Positive obligations are now 
imposed on local authorities, police, the Crown Prosecution Service and courts to 
ensure that victims of domestic violence (including children witnessing it) are protected 
in an effective and reasonable way. They have rights to this protection under Articles 3 

 
 
They then go on to expand upon the definition of torture, inhuman or degrading 
treatment or punishment, as it applies to domestic abuse. Actual bodily injury or 

which humiliates or debases an individual; shows a lack of respect for, or diminishing 
human dignity; or arouses feelings of fear, anguish or inferiority capable of breaking an 

-
physical can come within this prohibition when it is recalled that creating feelings of 

 
 
Further, they also comment that domestic abuse raises three additional key points: 

  to be rooted in exercise of control; 
 Can be seen to be particularly degrading in the context of an oppression against 

women analysis (i.e. previous lack of legal protection can be seen to have acted 
as a warrant for the abuse); 

 
 

 
(Public Law 2006; Domestic violence and the Human Rights Act 1998: a new 
means of legal intervention? Shazia Choudhry; Jonathan Herring; Sweet & 
Maxwell) 
  
With 

women seeking protective orders have experienced. The case law in this area has 
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shown that it can cover acts perpetrated by the State itself or situations involving 
persons in private, and can apply either sanctions against perpetrating behaviour in 

responsibility to protect. 
 
In terms of the judgement in Ireland v United Kingdom (1979-80) 2 E.H.R.R. 25, a 

therefore be argued that the threatening, stalking, humiliating and degrading physical 
and emotional maltreatment of, and behaviour perpetrated against,  women 

self-respect, dignity and loss of sense of self experienced by women, amounts to the 
type of behaviour and treatment which Article 3 protects against. 
 
In E v United Kingdom 2003 36 E.H.R.R. 31
intervene was held to be a breach of Article 3. The court held that countries are required 
to take steps to ensure that individuals are not subject to torture or inhumane or 
degrading treatment, including such treatment by another private individual. 
  
Therefore, in terms of the relevance of Article 3 in the argument for the provision of 
cost-free protective orders for those experiencing domestic abuse, if a woman, child or 

subjected to 
despite the fact that this 

behaviour is being perpetrated by a private individual. Consequently, the State does, 
indeed, have a positive duty to take steps to protect the woman, children and young 
people and prevent that treatment.  
 
Article 6-   (1) In the determination of his civil rights and obligations or of any 
criminal charge against him, everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal established by 
law. 
 
This would cover access to a civil court to obtain a protective order. A precedent was 
set by the decision in Airey v Ireland (1979-80) 2 E.H.R.R. 305 
duties to facilitate access to justice under Article 6 of the European Convention on 
Human Rights. It involved a woman who was unable to get a judicial separation from 
her husband in Ireland because she could not afford to pay a solicitor to act for her. The 
courts stated that there was a positive duty on a country to facilitate access to justice, 
including the provision of legal aid, where the legal complexities would mean that a 

laws require that a person is represented by a lawyer, viz at paragraph 22 of the 
Having regard to all the circumstances of the case, the Court finds that Mrs. 

Airey did not enjoy an effective right of access to the High Court for the purpose of 
petitioning for a decree of judicial separation. There has accordingly been a breach of 
Article 6 para1 (art. 6-  
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In Ashingdane v United Kingdom (1985) 7 E.H.R.R. 528, the court held that countries 
can limit access to the legal system in certain circumstances without breaching Article 6, 
but only insofar as the limit does not impact on the essence of the right to access, it 
serves a legitimate aim and its objective is proportionate. 
  
Steel and Morris v United Kingdom (2005) 41 E.H.R.R. 22, referred to as the 

Restaurant for distributing leaflets. They were unable to access legal aid for a 
defamation case and therefore had to carry out their own defence. The court held that 
the blanket denial of legal aid in this specific case had been a breach of Article 6. 
 
Article 8 - Everyone has the right to respect for his private and family life, his 
home and his correspondence 
 
It has been considered that Article 8 and Article 3 work together and in such a way as to 
offer protection and impose a positive duty to act where this obligation under Article 3 
alone might not apply. 
 
In the case of X and Y v The Netherlands (1986) 8 E.H.R.R. 235, it was held that the 
concept of private life covered the physical and moral integrity of the person. 
  
Further, the rights enshrined in Article 8 also cover the right to respect for a home, as 
seen in Connors v United Kingdom (2005) 40 E.H.R.R. 9, where it was held that a 
breach of Article 8 had occurred because legal procedures in existence were not 

 
  
 The European Court of Human Rights delivered a Grand Chamber judgment in the 
case of T.P. and K.M. v. the United Kingdom (application no. 28945/95).  
 
It noted that 
determination meant that T.P. was not adequately involved in the decision-making 

applicant was not provided with a proper, fair or adequate opportunity to participate in 
the decision-making procedures following the removal of the second applicant as an 
emergency measure  
 

in accordance with 
the/prescribed  has also been held to mean that the citizen must have adequate 
access to the law in question- The Sunday Times v United Kingdom (1979) 2 EHRR 
245; 
 
Choudhry and Herring state at page 9, in relation to situations involving children that 

 seen that, within the context of domestic abuse, the state may be required 
to intervene in order to protect the family lives of the abused parent and any children 
under both its Article 3 and Article 8 obligations. If the relationship between the child 
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and parents is being severely disrupted by any violence (even if it is not being directed 

 create a 
positive obligation upon the state to intervene to protect their rights of family life  
 
In summary, States have a positive obligation to act to protect citizens from violent and 
abusive behaviour under Articles 3 and 8. Therefore, it can clearly be argued that if the 
State fails to allow a woman access to a protective order, which she needs to prevent 

subjected to torture or to inhuman or degrading treatment or punishment" 
and to ensure that she has the right to respect for her private and family life, her home 

then the State is in breach of Articles 3 and 8. 
 
 
Louise Johnson 
National Worker - Legal Issues 
7 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

 
 
I refer to your letter of 18 October 2010 detailing the various matters which arose during 
the evidence session on the 5 October on which my colleagues and I agreed to provide 
the Committee with further information and would now respond as follows: 
 
Robert Brown MSP raised the issue that the definition of "harassment" implied that an 
element of continuity existed, even if course of conduct aspect was removed, and 
therefore, whether, the amendments proposed in section one would effectively address 
the matter. 
 
The Protection from Harassment Act 1997 says that 'harassment' of a person includes 
causing the person alarm or distress". Helen Hughes very helpfully clarified this matter 
in her evidence to the Committee, in that the issue raised by section one is not related 
to the definition of harassment but to the existence or otherwise of the course of 
conduct requirement. 
 
Section 1 simply removes the need to establish the course of conduct while the 

  
 
Therefore, it would be up to the person seeking to order to establish that a single 
incident actually occurred, and also to satisfy the Sheriff that the nature 
of the behaviour 
would include causing that person alarm or distress.  The Sheriff would, indeed, 
determine, on the balance of probabilities, whether behaviour constituted harassment. 

 

Committee herself directly with the information she has on the number of women who 
have not proceeded with a legal intervention on the grounds of the financial contribution 
involved 
 
In relation so- based violence, I am content that this was covered 
adequately during our discussions with the Committee, in that this could be addressed 
via non-harassment orders, particularly if, as the Bill proposed, it were easier to get 
such orders. Women could obtain them against the extended family and/or their partner 
or ex-partner. 
 
A background paper Understanding the Dynamics of Domestic Abuse, scanned from 

t, has been provided for members; I hope that this is 
both of assistance and interest to the Committee in providing further information on the 
dynamics and impact of domestic abuse on women, children and young people. 
 
H. Louise Johnson 

National Worker- Legal Issues 

8 November 2010 

257



1 

Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Scottish Women s Convention 
 
Introduction 
 

roundtable and celebratory events the SWC strives to have contact with women and 
relevant organisations. The SWC aims to provide an effective way of consulting with a 
diverse range of women in Scotland. 
 

Scotland. 
 
Background 
 
This paper provides a re

(Scotland) Bill, introduced to the Scottish Parliament on 27th May 2010. 
 
SWC Submission 
 
As the SWC are committed to condemning all violence against women and children we 
welcome the Domestic Abuse (Scotland) Bill and wholeheartedly support the proposals 
contained therein. This response will examine each of the key areas of the Bill in turn. 
 
Removal of the Course of Conduct requirement for non-harassment orders 
 

section 1 of the Domestic Abuse 
(Scotland) Bill which will amend the Protection from Harassment Act 1997. This will 
remove the requirement for a victim of domestic abuse to 
in obtaining a non-harassment order. The SWC have consulted with women throughout 
Scotland on the issue of male violence. For many, reporting even one incident of abuse 
can be extremely stressful.  
 
There is a high degree of apprehension for women who wish to highlight or report 
domestic abuse. This is particularly true in remote and rural areas, where a dread of 
wider local awareness of personal problems and fears of exclusion in a small 
community can prevail. These concerns, coupled with prevalent patriarchal structures in 
a number of communities, are undoubtedly a huge deterrent for women reporting 
abuse. 
 

258



2 

An additional barrier for women is the requirement for eyewitness accounts and 

non-harassment order. Often feelings of shame or guilt can make it very difficult for 
women to speak out about abuse. In cases where medical professionals are known to 
the perpetrator or other family members, it is even more difficult for women to disclose 
for fear of recrimination and reprisal.   
 
The SWC believe that this proposal is a very positive step. Without the proposed 
change women seeking to protect themselves and their families from further abuse will 
continue to be deterred from doing so if they have to seek proof and corroboration from 
other sources.  
 
Removal of means testing from legal aid for applications for those seeking an 
interdict with a power of arrest or a non harassment order 
 
The amendment to the Legal Aid (Scotland) Act 1986, contained in section 2 of the Bill, 

 This proposal would make 
legal aid available without means testing in respect of applications for an interdict with a 
power of arrest or a non-harassment order. 
 

gainst Women and Children in 
November 2009, where the issue of legal aid was discussed at length. Those attending 
expressed dismay at what they saw as a critical lack of advocacy services around legal 
processes and legal aid advice aimed at women.  
 
In consultation with women the SWC have found often those who leave abusive 
relationships are not only subject to physical and emotional reprisals, but also material 
reprisals by the perpetrator. Many women who are subject to abuse are deprived of 
financial independence and when they seek to leave a relationship can experience 
homelessness and extreme poverty as a result. The SWC believe that women should 
be granted legal aid to apply for an interdict with power of arrest or a non-harassment 
order without fear of being unable to finance such an application. Women the SWC 
have consulted have indicated that this would go some way to alleviating many of the 
worries faced when exiting an abusive relationship. 
 
The SWC acknowledge that the increase in the annual disposable income limit for civil 
legal aid, as announced by the Scottish Government in April 2009, will improve the 
position of some women seeking protection from abuse. However it is our view that 
every woman in Scotland, regardless of economic background, should be entitled to 
non-means tested legal aid. This is especially true as perpetrators of abuse are entitled 
to non-means tested legal aid to engage a solicitor to represent them when they appear 
in court from custody. 
 

means testing for those seeking civil protection orders would end the disparity in access 
to justice between perpetrators and victims of domestic abuse.  
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Make breach of interdict a criminal offence 
 
The SWC strongly agree with proposals contained in the Domestic Abuse (Scotland) Bill 
which would make breach of interdict with power of arrest a criminal offence. 
 
Women throughout Scotland have told the SWC that too many perpetrators remain 
outside the law and will continue to abuse unless sanctions are put in place. It was also 
felt that others may think it is acceptable to engage in this behaviour by what they see 
as limited retribution imposed on abusers. 
 
The SWC believe that, as the law stands, women who attempt to pursue a breach of 
interdict face an uphill struggle in doing so. Perpetrators subject to an interdict know that 
unless they commit a criminal offence they will face extremely limited consequences. 
The fact that women and their families are subject to fear and distress if, for example, 
an abuser loiters outside their home is not taken into consideration.  Such a breach can 
be part of a wider realm of abuse which can cause further anguish for the victim and 
their family. 
 
Women seeking to pursue an action for breach of interdict often face prohibitive costs 
associated and the process involved in civil hearings is extremely lengthy. As a result, 
imprisonment for breach of interdict is rare. 
 
It is our view that this change in legislation is necessary to ensure the purpose of such 
an interdict  to protect women from further abuse, be it physical, emotional or mental  
is met. Such a change would send a clear message to those who, under the current 
system, continue by their disregard for interdicts to intimidate and harass their victims.  
 
Statutory definition of domestic abuse 
 
The SWC welcomes the statutory definition of domestic abuse as set out in section 4 of 
the Bill. Women have told the SWC some behaviours are so subtle that initially it can be 
very difficult for women to identify them as abusive. Women have spoken of being 

attempting to prove they are subject to 
mental abuse. The inclusion of emotional and mental abuse is therefore an important 
step in improving access to justice for women. 
 
 
Lorna Kettles 
SWC Development Assistant  
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Shakti Women s Aid 
 
Number of women who had not proceeded with an application for an interdict and 
other issues due to the cost of the contribution 
 
2008-2009  
 

 
 

 TW: Mainly property and divorce. She did not consider taking legal action 
because it was going to be expensive.  

 
 IW: Did not go ahead for interdict etc as she had to pay.  

 
 GW: Did not do anything as she was working and would have to pay. 

 
 TW2: She did not go a head as she had to pay as she was working. 

 
Women who made a contribution:  4  
 

 PW: Had to pay £600 towards legal fees. Still paying in instalments.  
 

 BW: Had to pay for civil legal aid, interdicts etc. 
 

 2 NW: Got interdicts etc but had to pay a contribution. 
 
 
2009-2010  
 
Women who made a contribution: 2 (  afford and are still paying in 
instalments) 
 

 PW: Polish woman had to make a contribution towards getting interdicts, 
contacts, residency.  

 
 VW: Had to pay £6000 and almost went bankrupt regarding interdicts, residency. 

 
 
2010-2011   
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 BW: C divorce because she was 
expected to pay £15,000. She had an initial meeting but realised that it would be 
too expensive.  

 
 PW: Forced marriage - 

because she had to pay.  
 
 
Girijamba Polubothu 
Manager,  
19 November 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission From Soroptimist International of Scotland North and 
Soroptimist International of Scotland South 

 
“Our Vision: Soroptimist International is a vibrant, dynamic organisation for today’s 
professional and business women. We are committed to a world where women and 
girls together achieve their individual and collective potential, realise aspirations and 
have an equal voice in creating strong, peaceful communities worldwide.” 
 
“Our Mission: Soroptimists inspire action and create opportunities to transform the 
lives of women and girls through a global network of members and international 
partnerships.” 
 
Scottish Soroptimists congratulate Rhoda Grant MSP and her team on introducing 
the Domestic Abuse (Scotland) Bill. 
 
We wholeheartedly support the aims and principles of the Bill. Violence Against 
Women is an area in which Soroptimists have been working in various ways for 
some considerable time to improve the lives of women and girls. 
 
We applaud the proposal to make a breach of interdict with an attached power of 
arrest an offence. 
 
We hope that the proposal for the extension of legal aid will meet with approval, even 
in these harsh economic times. 
 
We approve of the removal of the need to show a course of conduct before a non-
harassment order can be granted; and we welcome the definition of “domestic 
abuse”. 
 
As we are supporting the Bill we see no need to be invited to give oral evidence. 
 
 
Maureen Collison 
Programme Action Chair 
S.I. Scotland North 
 
Naomi Lawrence 
Programme Action Chair 
S.I.Scotland South 
 
9 September 2010  
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Unison Scotland 
 
Introduction 
 
UNISON Scotland welcomes the opportunity to respond to the Scottish Parliament 

on the Domestic Abuse (Scotland) Bill. This 
already under 

way to tackle domestic abuse and we are proud to support it. 
largest trade union representing more than 160,000 members working in public services 
in Scotland. 
 
Background 
 
UNISON Scotland has long supported strong and effective legal protections for those 
who experience domestic violence, within an overall policy framework that recognises 
the gendered context of these crimes. Therefore we very much welcome the policy 
objectives of the Bill. Too many women and children live in terrifying fear of a violent 
man and are severely let down by the system. This Bill will dramatically improve access 
to justice for them, access that has been intended by previous legislation but which has 
failed to deliver. 
 
UNISON believes there should be zero tolerance of domestic violence and properly 
resourced services for those experiencing abuse. More than 85% of incidents recorded 
by police involve a female victim and male perpetrator. This fact must inform the 
shaping of policy and legislation. However, anyone can be a victim  regardless of 
gender, culture, age, ethnic origin, disability or sexual orientation. All those affected 
deserve equal treatment and protection under the law.  
 
Many UNISON members in health, police and local government work with the adults 
and children affected by domestic violence. Also, with a union membership that is 
predominantly female, many members unfortunately have direct personal experience of 
abuse.  
 
UNISON has been instrumental in negotiating workplace policies to support and assist 
workers suffering domestic violence. Perpetrators have been known to threaten, harass 
and/or assault women at their work and it is essential that employers take proper steps 
to protect staff and to ensure they are not discriminated against if this leads to increased 
sickness or other absences. 
 
This strong awareness of the issues involved and commitment to action is shared 
across the union, with new policy passed at UNISON National Delegate Conference in 
2009 covering legal consistency, workplace policies and proper resourcing of support 
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services. UNISON Scotland fully backs this Bill, which has also received overwhelming 

Transgender Committee.  
 
Policy objectives 
 
The Policy Memorandum states that the Bill will: a) introduce a new section into the 
Protection from Harassment Act 1997 which removes the requirement to show a course 
of conduct before a non-harassment order can be granted in civil proceedings involving 
domestic abuse; only one incident of harassing behaviour would be required in these 
circumstances. b) make amendments to the Legal Aid (Scotland) Act 1986 to make 
legal aid available without means testing in respect of all applications for an interdict 
with a power of arrest or a nonharassment order where domestic abuse is involved. 
 
It will also make it a criminal offence to breach an interdict with a power of arrest where 
domestic abuse is involved and it will provide a statutory definition of domestic abuse. 
 
Course of conduct requirement 
 
UNISON strongly supports removing the course of conduct requirement. We see it as a 
major obstacle to women seeking protection and we agree that the need to have two 
incidents of abuse proven before a protection order can be granted by a civil court may 

requirement acts as a de facto corroboration requirement, which is out of step with other 
civil orders. 
 
It is important to stress, as noted in the Policy Memorandum, that this will not in any way 
change the law of evidence. The burden of proof in obtaining the order remains with the 
victim of the abuse and, if the order is breached, the burden and standard of proof rests 
with the Crown. 
 
The main benefit would be the enhanced safety for victims who could obtain the order 
and the protections it offers after one incident. In reality, many victims often suffer 
repeated abuse before seeking help and this would mean they could access help more 
quickly and without having to wait in fear for a second incident, which could potentially 
involve severe violence, before being able to access justice. 
 
Removal of Legal Aid means testing 
 
We support the objective that victims should not have to pay for their own protection. 
Some might argue that the increased cost to the public purse is a problem. However, 
domestic violence has a great cost to society and we believe that legal protections 
which offer victims increased safety will in fact be cost effective. UNISON strongly 
believes that more must be done to protect victims. One of the most dangerous times 
for someone whose partner is violent is when they try to end the relationship. Policy 
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should be aimed at supporting those who seek safety and at providing practical 
measures such as this to assist them in having as much protection from the law as 
possible. 
 
The key here is access to justice for all. Research has shown that many victims do not 
proceed with seeking a protection order due to the costs being prohibitive for them. 
Means testing can be very problematic for women living in fear, fleeing violence and 
often in a position of having left their home, starting to apply for welfare benefits and 
with no agreement secured about their right to the shared assets of their relationship. 
Their financial position in such circumstances is precarious and the added worry about 
the costs of protecting themselves compounds the major psychological stress they are 
under. As noted above, this is often the most dangerous time for them. This change 
could make a major difference and we are disappointed that the Scottish Government is 
opposing this Section of the Bill. 
 
We would point out that a 2003 evaluation of all Scottish civil protection orders 
(Cavanagh, K., Connelly, C., Scoular, J., (2003), An Evaluation of the Protection from 
Abuse (Scotland) Act 2001, (Edinburgh, Scottish Executive Social Research)) found 
anecdotal evidence from solicitors that perpetrators of abuse manage to access Legal 
Aid more often than victims do. This is unfair in the extreme and, we would argue, 
discriminatory. 
 
The SPICe Briefing on the Bill (3 Sept 2010) notes that Strathclyde Police Domestic 
Abuse Coordination Unit, while stating that the recent increase in annual disposable 
income limit for civil legal aid had helped, said in its response to the consultation on the 

 
the increase did not address the imbalance between the access to justice afforded to 
the perpetrator and that available to the victim.  
 
Making it a criminal offence to breach an interdict with a power of arrest 
 
We support making it a criminal offence to breach an interdict with a power of arrest. It 
is unacceptable that perpetrators can show utter contempt for the law and are rarely 
punished via criminal proceedings for breaching such an interdict. The effect on victims 
is to leave them feeling even more at risk, abandoned by the law and left helpless 
against an abusive and unpredictable perpetrator. It is wrong that the onus is put on 
them to pay for an action for breach of interdict, which can be lengthy, complicated and 
expensive. 
 
Making this a crime will strengthen the hand of police and prosecutors and will act as a 
deterrent. Above all, it will afford increased protection for victims of domestic violence. 
We agree with the argument in the Policy Memorandum that it is wrong to oppose 
criminalisation b
view that some Sheriffs might be unwilling to grant an order for behaviour they felt was 

rather than reconciliation of abusive relationships. 
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Definition of domestic abuse 
 
This statutory definition of domestic abuse is welcome, as is the provision that Scottish 
Ministers may, by order, amend the definition to include other types of relationships not 
currently included. 
 
Costs 
 
The principle of proper access to effective justice for victims is paramount. The cost to 
society of domestic violence is enormous. Various research studies have shown that 
there are major cost benefits in investing in domestic abuse housing support services 

benefits from providing non means tested Legal Aid and from the other proposals in the 
Bill.  
 
Conclusion 
 
Domestic violence affects far too many people in Scotland. A record number of 53,681 
cases were reported in 2008-09. This was 8% more than the previous year. More than 
half of female homicide victims in Scotland in the last ten years were killed by a current 
or former partner. 
 
UNISON Scotland believes that the measures in this Bill are essential in building on the 
important work already under way to tackle domestic abuse. The deterrent effect in 
demonstrating practically that society will not tolerate domestic violence is very 
important. This Bill is necessary to ensure that some of the objectives of previous 
legislation are properly met.  
 
We are confident that the Bill would make a major difference in offering greater legal 
protections and access to justice for victims of domestic violence. The benefits for 
individuals are immense and potentially life-saving. We urge cross-party support for the 
Bill. 
 
We would be happy to give oral evidence to the Committee if invited to do so. 
 
 
Matt Smith 
Scottish Secretary 
10 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Victim Support Scotland 
 
1. Introduction 
 
Victim Support Scotland is the largest agency providing support and information 
services to victims of crime in Scotland. In 2009-2010 our community based 
victim services and court based witness services supported around 165,000 
people affected by crime. With the interest of victims and witness at heart, we 
welcome the opportunity to provide a response to this important consultation.  
 
2. Domestic Abuse (Scotland) Bill 
 
We have divided our comments in accordance with the suggested amendments 
and introductions.  
 
2.1 Non-harassment orders 
 
Victim Support Scotland supports the change of evidence requirement and the 
possibility of granting a non-harassment order without making reference to a 
course of conduct. Since the purpose of the order is to protect the victim from 
any future abuse, it does not per se punish the offender who will not face any 
consequences merely because their victim applied for a civil protection order. 
Only if the offender continues the abuse and breaches the non-harassment order 
will a criminal offence have been committed. Considering that domestic abuse is 
often committed in the privacy of the home behind closed doors, it may be 
difficult for victims to provide proof of a course of conduct. As a result, the victim 
would be unable to obtain an order to provide protection for themselves and any 
children that may live in their household. We therefore agree that it is suitable to 
grant the non-harassment order following one incident of harassing behaviour 
without the need for a course of conduct. The order will send a clear message to 
the abuser that the activities are unacceptable and that continued abuse will 
have repercussions. This may 
feeling of confidence and well-being.  
 
2.2 Legal aid 
 
The State has a responsibility to maintain public order and provide some level of 
safety and security to all citizens in Scotland. Some individuals, including victims 
of domestic abuse, are at particularly high risk of harm and protective measures 
have been put in place, such as the introduction of civil protection orders. In 
order for a victim to access this protection, introduced for their benefit, they must 
go through a civil procedure, proving based on the balance of probabilities that 
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the accused has committed the alleged acts. Financial constrains should not limit 
victims  right and ability to access protection from further harm. Victims of 
domestic abuse, who have managed to leave their abusive home environment, 
sometimes very abruptly without being able to collect their valuables, often find 
themselves in financial hardship in their search for new accommodation. It is not 
reasonable that a victim in this financially and emotionally vulnerable situation is 
forced to pay to access a protection order from further abuse, while the abuser is 
granted legal aid. Victim Support Scotland therefore supports the call to ensure 
that all victims of domestic abuse are able to access legal aid when applying for 
a civil protection order. This will increase access to justice for all victims of 
domestic abuse by not forcing them to pay for their own protection.  
 
2.3 Breach of an interdict with a power of arrest 
 
When an abuser breaches an interdict with a power to arrest, there are often few, 
if any, consequences. As oppose to the non-harassment order, the breach of an 
interdict is not a crime in itself. The breach is instead a form of contempt of court 
and although the power of arrest allows the police to remove the person from the 
scene, no prosecution can be brought unless the actions breaching the interdict 
in themselves constitute a crime. The only way for the victim to address the 
breach is to bring an action for breach of interdict by lodging a writ in the civil 
court, bearing their own costs unless they qualify for legal aid. The maximum 
possible outcome of the breach is a remand in custody for up to two days. This 
detention is not seen as a punishment, bu -
the victim to make decisions and arrangements to increase their safety. This lack 
of sanctions attached to the breach sends a clear signal to the perpetrator that 
the law is not going to interfere with their behaviour and that their actions have 
virtually no repercussions.  
 
The Bill intends to change this current stalemate by making it a criminal offence 
to breach an interdict with a power to arrest. Victim Support Scotland agrees with 
this introduction, which will send a clear signal to the abuser that their actions are 
unacceptable. The attachment of a criminal offence would also add more weight 
to the interdict, give the police the power to respond properly to the breach and 
provide additional protection for the victim by demonstrating that the continued 
abuse will be taken seriously by the criminal justice system.  
 
2.4 Definition of domestic abuse 
 
Victim Support Scotland is content with this definition, replicated from the 
Protection from Abuse (Scotland) Act 2001.  
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3. Summary 
 

victims of domestic abuse and (ii) to enable police and prosecutors to provide a 
more robust response to breached civil protection orders which in turn may deter 

1 Victim Support Scotland believes that the 
suggested amendments have targeted some of the main concerns for victims in 
this area. As such, we welcome the suggestions and hope they will make a real 
impact in the lives and protection of victims of domestic abuse.  
 
 
Frida Petersson Wheldon 
Senior Research & Policy Officer  
2 September 2010 

                                                 
1 Domestic Abuse (Scotland) Bill, Policy Memorandum, p. 1  
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Violence Against Women Strategy Group  
in Highland 

 
Please find the response by the Violence Against Women Strategy Group, part of the 
Community Planning structure in Highland, outlined below.  Statutory members in the 
partnership addressing Violence Against Women in Highland are NHS Highland, The 
Highland Council, the Crown Office and Procurator Fiscal Service and Northern 
Constabulary.  These members work in collaboration with a number of voluntary 
organisations on this issue 

Ross- Victim Support, Witness Service, Rape and Abuse Line and 
Children 1st. 
 

submitted on 7 December 2009. 
 
General Principles of the Bill 
We welcome the principles of this Bill to ensure fairer access to civil legal protection for 
those experiencing domestic abuse and a more robust system to respond to 
perpetrators who breach civil legal orders. 
 
Further Points 
We are not in agreement with the definition of domestic abuse outlined in the Bill.  We 
believe the suggested definition is problematic for two reasons, namely, the relationship 

 
 

nition 
The definition adopted in Scotland of domestic abuse is clear that it refers to partners 
who have been in an intimate relationship with each other as it states: 
 
Domestic abuse (as gender based abuse) can be perpetrated by partners or ex-

partners and can include physical abuse (assault and physical attack involving a range 
of behaviour), sexual abuse (acts which degrade and humiliate women and are 
perpetrated against their will, including rape) and mental and emotional abuse (such as 
threats, verbal abuse, racial abuse, withholding money and other types of controlling 
behaviours such as isolation from family and friends). 1 
 
We believe it is important to retain the focus on partners and ex-partners and would ask 
for the statement in Section 4, 1b, including other relationships to be excluded. 
 
                                            
1 National Strategy to Address Domestic Abuse, 2000, Scottish Executive 
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Whilst within other relationships, e.g. parents and their children, grandchildren and their 
grandparents, etc, abuse may well be inflicted by one upon another, we would not 

some of these cases other legislation would meet 
the needs of groups of people who are affected by abuse in these ways, e.g. welfare 
systems such as child protection and adult protection legislation.  We believe that it is 
important for the Bill to be clea

 
 
It is important to address the inequalities that exist between some women and men in 
their intimate relationships and we would urge that domestic abuse is retained as the 
focus of this Bill. 
 
Acts  
Secondly, we believe that the range of acts referred to in Section 4, 2, are not helpful on 
their own in terms of the range of behaviours that constitute domestic abuse.  In our 
previous submission we raised concerns about the different typologies of abuse that are 

 often those collected through incident based 
systems, such as by the police. 
 
In particular we would note the differences between what Michael Johnson (1995) calls, 
intimate terrorism2, situational couple violence3 and violent resistance4 (see Appendix 1, 

ld 
be concerned about perpetrators of abuse claiming that they were the victims and 
attempting to obtain civil legal orders as a way of furthering their abuse.  We know that 
some perpetrators of abuse present to services as victims of their (female) partners 

 
 
Conclusion 
We would encourage the Justice Committee to re-think the definition of domestic abuse 
as included in the current draft of the Domestic Abuse (Scotland) Bill in order to 
remain consistent with the approach to this issue already adopted by the Scottish 
Government. 
 
 
Gillian Gunn 
Violence Against Women Development and Training Manager 
Highland Community Planning Partnership 
20 July 2010 
 

                                            
2 violence that is embedded in a general pattern of controlling behaviours, indicating that the perpetrator 
is attempting to exert general control over his partner  
3 violence that is not connected to a general pattern of control  
4 The critical defining pattern of violent resistance is that the resistor is violent but not controlling, and is 
faced with a partner who is both violent and controlling, i.e., he is an intimate terrorist  
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from the Women’s Support Project 
 
Introduction 
 
The Women‟s Support Project is a voluntary organisation, set up in 1983 to  work 
against violence against women and children.  The main issues we work on are 
domestic abuse, child sexual abuse, rape and sexual assault and prostitution and 
other forms of commercial sexual exploitation.  Our aim is to raise awareness of the 
extent and impact of abuse, improve responses to those affected and support 
survivors of abuse.  Key themes in our work are promoting an inter agency response 
and making links with different forms of violence.   
 
We welcome the opportunity to respond to the consultation on the Domestic Abuse 
(Scotland) Bill and agree with the general principles of the Bill.  This submission is a 
follow on to our original response to the‟ Proposed Civil Protection Orders and 
Access to Justice (Scotland) Bill‟. 
 
1. Protection of Harassment Act (1997) is a robust piece of legislation often used 
by women experiencing domestic abuse.  There have however, been significant 
problems in obtaining both civil and criminal non harassment orders due to the 
„course of conduct‟ aspect of this.  There has also been a lack of clarity especially in 
criminal proceedings as to what constitutes a „course of conduct‟.  The removal of 
this will address this and enhance the safety of those affected by domestic abuse.  
The fact that there is a need for this change highlights that new legislation should 
always be monitored and reviewed.  Furthermore information and awareness raising 
will have to be carried out with the law enforcers to ensure clarity and consistency in 
enforcing new legislation. 
 
We have concerns about the definition of domestic abuse.  If a definition of domestic 
abuse is required this should be in line with Scottish Government definition in its 
National Domestic Abuse Strategy; it is important to include sexual abuse and to 
keep with partners or ex partners as perpetrators: 
 
“Domestic abuse (as gender based abuse), can be perpetrated by partners or 
ex-partners and can include physical abuse (assault and physical attack involving a 
range of behaviour), sexual abuse (acts which degrade and humiliate women and 
are perpetrated against their will, including rape) and mental and emotional abuse 
(such as threats, verbal abuse, racial abuse, withholding money and other types of 
controlling behaviour such as isolation from family or friends).” 
 
Abuse from other family members is of course a serious issue but should not be 
included in a definition of domestic abuse.    
 
2. Amendment of the Legal Aid (Scotland) Act 1986. In our experience women 
have spent huge amounts of money, having to take out loans and remortgage 
houses in attempts to protect themselves and their children.  In addition women who 
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fall into the category of paying for legal representation will very often only be able to 
pay for a certain amount of legal protection such as an initial interdict.  Abuse may 
continue but she cannot afford to pursue further legal support and protection.  We 
therefore welcome the removal of means testing for civil protective orders in respect 
of domestic abuse. 
 
3. Breach of interdict with power of arrest. This would be another positive 
change to legislation.  Being arrested for breaching an interdict because this in itself 
is an offence will be a big improvement.  This could enhance safety for women and 
children, reduce costs in the long term and hopefully be a deterrent to the abuser.     
 
Conclusion 
 
We would endorse this Bill as a positive legislative response to Domestic Abuse.  
The only issue for us would be a change to the definition to remain in keeping with 
the Scottish Government  existing approach. 
 
 
Janette de Haan 
Senior Development Officer 
9 September 2010 
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Justice Committee 
 

Domestic Abuse (Scotland) Bill 
 

Written submission from Zero Tolerance 
 
Zero Tolerance is pleased to have the opportunity to comment on the draft Domestic 
Abuse (Scotland) Bill.  
 
About Zero Tolerance 
 
Zero Tolerance is a small national campaigning charity which was established in 
1994. We provide campaigns, research, policy development and educational 
resources aimed at preventing men‟s violence against women and children, and we 
coordinate a national prevention network. Our main focus is on primary prevention – 
that is, changing the societal structures and values that allow the continuation of 
violence.  
 
We initiated and coordinate the VAW Prevention Network, a national network of 
VAW practitioners and activists, which brings together individuals and organisations 
from across Scotland to share prevention expertise and information and develop new 
approaches. For more information see www.vawpreventionscotland.org.uk .  
 
Our general view on the bill 
 
We welcome the Bill and support its general intentions of offering greater legal 
protection to those experiencing domestic abuse. We support the removal of the 
„course of conduct‟ requirement for Non Harassment Orders; cost-free access to civil 
legal protection orders for all those experiencing domestic abuse; and the 
criminalisation of breach of interdict with power of arrest. These send strong 
messages about the seriousness with which the legal system approaches domestic 
abuse, as well as offering enhanced legal protection to women and children 
experiencing abuse.  
 
However, we have some concerns about the definition of domestic abuse in the draft 
bill, which we feel blurs the boundaries between domestic abuse as it is understood 
and recognised in Scotland, and familial/child abuse.  
 
Domestic abuse is widely understood in Scotland to mean a gender-based form of 
abuse, experienced mostly by women by men with whom they are in a relationship 
or have previously had some kind of intimate partnership. It is defined in the Scottish 
Government‟s „shared approach document (“Safer Lives: Changed Lives”) in the 
following terms:  
 
“Domestic abuse (as gender-based abuse) can be perpetrated by partners or ex-partners and 
can include physical abuse (assault and physical attack involving a range of behaviour), 
sexual abuse (acts which degrade and humiliate women and are perpetrated against their 
will, including rape) and mental and emotional abuse (such as threats, verbal abuse, racial 
abuse, withholding money and other types of controlling behaviour such as isolation from 
family and friends).”  
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However, at present, domestic abuse is not defined in law, despite being referred to 
in various pieces of legislation. We urge caution in creating a legal definition of 
„domestic abuse‟ in this Bill as it could create inconsistencies between various piece 
of legislation; would create confusion around the boundaries between domestic 
abuse and child abuse; and might create a definition which is not supported or 
recognised by the agencies and organisations with the most expertise in this area.  
 
Scotland has a well-deserved international reputation for tackling domestic abuse 
and providing effective services, as recognised in various reports including the Map 
of Gaps1 and that is underpinned by its analysis of domestic abuse as a form of 
gender-based violence which occurs within intimate partner relationships. The 
proposed definition would lose this approach and undermine the progress that has 
been made on this issue.  
 
We recognise that in some communities, particularly in black and minority ethnic 
communities, domestic abuse can involve a wider range of family members than just 
the partner or ex-partner, and this should always be taken into account in creating 
services and protection for women from BME communities, but this fact alone should 
not allow an unworkable definition of domestic abuse to be included in this Bill.  
 
 
Jenny Kemp 
Prevention Network Officer 
14 September 2010 

                                                 
1
 http://www.equalityhumanrights.com/key-projects/map-of-gaps/ 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 47 Session 3  
 

Meeting of the Parliament 
 

Wednesday 19 January 2011 
 
 

Note: (DT) signifies a decision taken at Decision Time. 

 

Domestic Abuse (Scotland) Bill: Rhoda Grant moved S3M-7719—That the 
Parliament agrees to the general principles of the Domestic Abuse (Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Domestic Abuse (Scotland) Bill: 
Stage 1 

The Presiding Officer (Alex Fergusson): The 
next item of business is a debate on motion S3M-
7719, in the name of Rhoda Grant, on the 
Domestic Abuse (Scotland) Bill. The debate is 
oversubscribed. If all members stick strictly to the 
time that they are allocated, we will manage to fit 
everybody in. 

14:05 

Rhoda Grant (Highlands and Islands) (Lab): 
It gives me great pleasure to speak to the motion 
that asks the Parliament to support the general 
principles of my bill, the Domestic Abuse 
(Scotland) Bill. I am hugely grateful for the help 
that I have received in taking the bill this far. It has 
taken a long time to get here. 

After the last election, I had lunch with Maureen 
Macmillan. As we chatted about what she would 
do with her time, she said, “Rhoda, there is a little 
thing that you could do for me.” She went on to 
explain that, to her mind, there were some gaps in 
the Protection from Abuse (Scotland) Act 2001. 
Although that act was introduced as a committee 
bill, Maureen had proposed it and was 
instrumental in steering it through the Parliament. 
The next time that Maureen asks me to do a little 
thing for her, I will be a lot more wary. That said, it 
did not take long for her to persuade me that 
something had to be done. I embarked on the bill 
way back then.  

I am grateful for the support of the Justice 
Committee and the Minister for Community Safety 
on sections 1 and 3 of the bill, the evidence in 
support of which was overwhelming. Section 1 
makes non-harassment orders, which provide 
robust protection for victims, much easier to 
obtain. Current civil non-harassment orders are 
granted only when a course of conduct can be 
shown, which means two or more instances of 
abuse. I am clear that one instance of abuse is 
one too many; protection should be available at 
that point. 

Section 3 makes the interdicts that protect a 
victim of domestic abuse more robust with powers 
of arrest. Currently, when those interdicts are 
breached, it is left to the victim to pursue the 
abuser through the courts for contempt of court. 
That is not tenable, when the victim is afraid for 
their life. Section 3 makes a breach of those 
interdicts a criminal offence, so any breach will be 
dealt with by the police and the criminal courts; the 
victim‟s role will be that of a witness. That removes 
the stress and onus from the victim and provides 
the police with the tools that they need to deal 
quickly and effectively with on-going abuse. In 

2009-10, 57 per cent of cases that the police 
recorded were repeat offences. Stopping repeat 
offending will protect the victim and be of benefit to 
the police and, ultimately, the public purse. 

Sections 2 and 4 are more controversial. 
Section 2 provides legal aid without the need for 
contribution from victims who are seeking the 
protection of these orders and interdicts. Section 4 
defines domestic abuse. Although the vast 
majority of victims qualify for legal aid, particularly 
following the increase in the income allowance, a 
small minority do not. Some victims who flee 
abusive situations have no access to the 
documents that prove that they are eligible for 
legal aid. In those cases, victims are often unable 
to take out orders for their own protection. Also, 
those who do not qualify on financial grounds may 
not have access to their own money or property. 

The very nature of domestic abuse is an abuse 
of power. Normally, it starts with controlling 
behaviour that may not amount to physical abuse. 
Alienating friends and family and removing 
financial independence and the freedom to interact 
with other people are all examples of such 
behaviour. Those steps, along with undermining 
self-esteem and independence, prevent the victim 
from seeking help when the violence begins. At 
the point of flight, very few victims have control 
over their finances. Victims are also afraid to 
access bank accounts for fear that they may leave 
a trail that could lead the perpetrator to them. 

Section 2 removes the barriers that people face 
in seeking and obtaining the protection that they 
need. Neither the committee nor the minister is 
keen on the solution that I have proposed in the 
bill. I am eager to hear alternative approaches that 
will provide the same protection in the situations 
that I have outlined. 

Robert Brown (Glasgow) (LD): As the member 
rightly points out, this is a controversial area. 
Perhaps the way to tackle it would be to deal with 
the practical issues that relate to the Scottish 
Legal Aid Board. For example, there may be ways 
of tackling people‟s inability to access their own 
resources. Indeed, that may already have been 
taken account of. Would that not be a more fruitful 
way of doing things than to unbalance the legal aid 
system? 

Rhoda Grant: I do not believe that what I 
propose would unbalance the legal aid system. 
However, I take on board the member‟s 
comments. I have been in talks with the minister 
on this point to try to find solutions on which the 
whole Parliament can agree and that will provide 
people with the protection that they seek while the 
needful provisions of the bill continue to progress 
through the Parliament. 
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Section 4 is probably the most controversial 
section of the bill for those who enthusiastically 
support the bill‟s aims. The definition of domestic 
abuse that is currently in the bill is wide, and most 
supporters are keen for it to be narrowed or 
removed. The only definition that can really be 
agreed to is the current definition in guidance, but 
it is almost impossible to draft that legally. I 
therefore have two options: to remove the 
definition to allow the normal meaning of the term 
to be used, or to attempt to redraft the definition. 

There are problems with both approaches. 
Withdrawing the definition is workable but would 
leave the bill open to interpretation, which would 
mean that, ultimately, domestic abuse would be 
defined by case law. However, providing a 
definition is also tricky. Defining abuse is not really 
an issue, because it has already been defined in 
the Protection from Abuse (Scotland) Act 2001. 
The problem comes when we try to define 
domestic. Many would argue that it covers only 
those who cohabit in some form, if it is used with 
its ordinary meaning. However, we know that 
domestic abuse can occur in relationships that 
have not yet reached the stage of cohabitation and 
that it happens after relationships have ended. At 
the moment, I think that we should remove the 
definition and include in the bill a name for 
interdicts relating to domestic abuse, which would 
make them quite different from other interdicts that 
may be sought. 

I am interested in hearing members‟ views on 
the most controversial elements of the bill—
sections 2 and 4. I believe that the aims of those 
sections are just as important as those of the other 
sections in the bill, but I enter the debate with an 
open mind on how we can achieve them. If the 
Justice Committee or the Parliament vote down 
section 2 at stage 2 or stage 3 without taking steps 
to find a solution to the problems that the section 
seeks to address, we will leave victims with no 
protection. None of us would wish to find 
ourselves in that position. 

I move, 

That the Parliament agrees to the general principles of 
the Domestic Abuse (Scotland) Bill. 

14:12 

Bill Aitken (Glasgow) (Con): An evaluation of 
all Scottish civil protection orders was carried out 
in 2003 and identified problems, which fell into two 
main categories: access to justice and a failure to 
provide a robust response to breached orders. 
The bill attempts to address those problem areas 
in relation to domestic abuse. 

The Justice Committee met on four occasions to 
consider the bill and to take oral evidence from 
witnesses, who included representatives of 

several women‟s aid organisations, the Law 
Society of Scotland, the Association of Chief 
Police Officers in Scotland, the Crown Office, 
various legal representatives, the Scottish 
Government and Rhoda Grant MSP. I also visited 
the domestic abuse court in Glasgow. I am 
grateful to Sheriff Raeburn for taking the time to 
discuss with me the work that the court 
undertakes. I thank all those who gave evidence to 
the committee and congratulate them on the 
quality of that evidence. At this juncture, I also 
thank members of the clerking team, especially 
Anne Peat, for all their work on the bill. 

With regard to access to justice, the bill inserts a 
new section in the Protection from Harassment Act 
1997 to remove the requirement to show a course 
of conduct before a non-harassment order is 
granted in civil proceedings involving domestic 
abuse. That will bring civil provisions into line with 
criminal provisions and remove the requirement 
for a victim to go through a period of repeated 
abuse before being able to access an order. 
Evidence received by the committee showed wide 
support for the proposal. 

There was some debate in the committee about 
the meaning of the word “harassment” and 
whether it implied that the conduct would have to 
occur on more than one occasion. After 
discussion, the committee came to the conclusion 
that the conduct would not have to take place on 
more than one occasion—an opinion shared by 
the minister, who declared that he was 
“reasonably satisfied” after considering the matter 
at length. 

While agreement on the new section was 
reached without much difficulty, section 2 was a bit 
more problematical. It seeks to amend the Legal 
Aid (Scotland) Act 1986 to make legal aid 
available without means testing or the levying of a 
contribution in respect of all applications for an 
interdict with a power of arrest or for a non-
harassment order, where domestic abuse is 
involved. The committee felt that there were a 
number of problems. It appears that, if the 
financial eligibility test for civil legal aid cases 
involving domestic abuse is removed for pursuers, 
it would contravene article 6 of the European 
convention on human rights and the principle of 
equality of arms. Much of the evidence to the 
committee suggested that removing that test for 
pursuers would create an obligation to remove it 
for defenders, too. 

Rhoda Grant stressed that section 2 would not 
create an automatic right to legal aid for pursuers 
of civil protection orders, as pursuers would still 
have to show that they had a legal basis for the 
case in question, and that the case was 
reasonable. Despite her assurances, the 
committee came to the conclusion that section 2 
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would not represent equality of arms. 
Consequently, it would contradict the approach of 
the Scottish Legal Aid Board, which is to provide 
said equality. The committee is not persuaded that 
arguments contrary to that have any substantial 
merit. 

With regard to section 2, at a fundamental level, 
it was argued whether the removal of the means 
test would represent an efficient use of public 
expenditure in the current climate. Concerns were 
also raised about the pressure on the civil legal aid 
budget. 

Victims of domestic abuse deserve quick, robust 
and effective legal protection and access to 
justice, either through the criminal law or through 
civil remedies. The committee recognises that, in 
some cases, there must be adequate access to 
legal aid for that to be provided. 

The committee agreed with various witnesses 
that singling out domestic abuse cases as 
requiring special treatment compared with other 
family law cases could be problematic. The 
committee shared the concerns of witnesses in 
that respect and, in the light of those concerns, we 
made the decision not to support the progression 
of section 2 into statute. 

I will move on to the current failure to provide a 
robust response to breached orders. Section 3 
makes it a criminal offence, with powers of arrest, 
to breach an interdict in domestic abuse cases. 
That new criminal offence will be punishable on 
summary conviction by imprisonment for a term 
not exceeding six months or by a fine not 
exceeding the statutory minimum. Section 3 was 
generally welcomed, and it is common sense. It 
will give victims the additional protection that is 
necessary and send out a strong message that 
Scotland is taking robust action to address the 
problem of domestic abuse. 

In many cases, the granting of an order will be 
sufficient to deter offending behaviour, but we 
require to reassure ourselves that we are doing 
everything possible and that the powers of the 
courts are adequate. The low uptake rate in 
relation to breach of interdict cases suggests that 
the current measures are not adequate. In the 
words of the Crown Office: 

“At times, the current process can seem a bit 
toothless.”—[Official Report, Justice Committee, 26 
October 2010; c 3643.] 

The committee therefore fully supports a 
criminal sanction for breach of a domestic abuse 
interdict being put in place to give victims proper 
protection. The committee is of the opinion that, 
when that measure is implemented, the criminal 
standard of proof, together with corroboration, 
must apply. 

The final substantial section of the bill, section 4, 
defines in statute what constitutes domestic 
abuse. Currently, no statutory or common-law 
definition exists. The member in charge, Rhoda 
Grant, has highlighted the difficulties that can be 
caused by that. From the evidence, it was quickly 
apparent that the proposal had sparked a range of 
views. We look forward to the discussions that will 
take place at stage 2 and, we hope, a 
reconciliation of the problem. 

14:18 

The Minister for Community Safety (Fergus 
Ewing): I congratulate Rhoda Grant on 
introducing the bill, and I should perhaps also 
congratulate Maureen Macmillan on what appears 
to have been an extremely effective—not to 
mention ingenious—piece of delegation of all the 
hard work to Rhoda Grant. I also thank the Justice 
Committee for its work, which has been extremely 
useful for the consideration of the bill. 

Domestic abuse is abhorrent, repellent and a 
stain on Scotland. There has been a change in 
attitudes over the years, but we still have a very 
serious problem. In 2009-10, the police recorded 
51,926 incidents of domestic abuse. That is a 
shocking figure, which shows why we need to 
consider further legislation. 

The Government supports section 1, which 
removes the need to show a course of conduct. I 
am grateful to the committee for its summation of 
the evidence in that regard, including that from 
Scottish Women‟s Aid, which argued that the 
existing law is both ineffective and inaccessible. 

We have concerns about the costs and other 
aspects of section 2, as Rhoda Grant said. For 
that reason, we do not support section 2, nor, 
indeed, does the Justice Committee. We agree 
with the reasons that the committee‟s convener 
set out in his exposition. 

Section 2 seeks to remove the legal aid means 
test when applicants are seeking a protective 
order to tackle domestic abuse. SLAB advised us 
that the potential costs are hard to estimate. We 
estimated the costs on the basis of rises in the 
number of orders sought. If demand for orders 
increased by 10 per cent, the estimated extra cost 
would be £529,000; if the increase was 20 per 
cent, it would be £725,000; and if the increase was 
50 per cent, it would be £1.3 million—a not 
inconsiderable sum. Those arbitrary rates of 
increase were selected at random by SLAB to give 
an indicative figure for what the extra costs might 
be. The increase in demand for orders could be 
much higher than 50 per cent. It is ironic that the 
more effective the legislation is, the greater the 
cost will be. 
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It might be that people are currently put off from 
raising actions because of misunderstanding and 
unnecessary fears about whether legal aid will be 
available. I hope that we can address the matter 
by providing clearer information, and I have written 
to Rhoda Grant today along those lines. I will 
share that correspondence with the committee. 
We are anxious to continue the good working 
relationship that we have enjoyed with Rhoda 
Grant during the progress of the bill thus far, and 
we will seek to provide her with what further 
information from SLAB we can. I hope that that will 
address the point that Robert Brown made when 
he intervened during Rhoda Grant‟s speech. 

Only a proportion of the costs would arise as a 
result of section 2 but, given the committee‟s 
report and the potentially very large overall costs, I 
urge Rhoda Grant to delete section 2. 

We support section 3, on the criminalisation of 
breaches of domestic abuse interdicts with a 
power of arrest. We have pointed out some 
technical matters, which Rhoda Grant is 
considering, and we are happy to work with her 
and the committee on those points. 

On section 4, the definition of domestic abuse is 
too wide. The committee‟s report tends to the 
conclusion that a definition is required. We also 
tend towards that view. 

We continue to work with Rhoda Grant and the 
Lord Advocate and we very much hope that we 
can find a solution to those matters. 

14:22 

Richard Baker (North East Scotland) (Lab): I 
commend Rhoda Grant for introducing the bill. 
There is no doubt that rates of domestic abuse in 
Scotland remain unacceptably high and that 
further action needs to be taken to protect the 
victims of that crime. Too many people in our 
country, particularly women and children, live in 
fear of domestic abuse. That needs to change. 

There has been progress through the domestic 
abuse courts, which were established during the 
previous session of the Parliament, and through 
the actions of the police and procurators fiscal in 
their approach to prosecuting the people who are 
responsible for domestic abuse. However, we 
need to do more. The bill will institute new 
measures, which will make a difference for victims 
of domestic abuse. That is recognised in the report 
from the Justice Committee, which once again has 
provided a fair and informed evaluation of a bill 
that it was asked to scrutinise. 

It strikes me as important to remove financial 
impediments from people who would seek civil 
remedies against the activities of people who 
engage in domestic abuse, and it strikes me that 

victims of domestic abuse are worthy recipients of 
legal aid. Those principles have driven Rhoda 
Grant‟s proposal to remove means testing for legal 
aid from domestic abuse victims who are applying 
to a civil court for an interdict with power of arrest 
or for a non-harassment order. 

That approach did not win favour with the 
committee, although Rhoda Grant made it clear 
that in her view the bill would not create difficulties 
in the context of equality of arms between pursuer 
and defendant. I acknowledge the concerns of the 
committee and the Government about the legal aid 
budget in the current context of public sector 
spending, but I hope that progress can be made in 
subsequent stages of the bill, so that we can be 
reassured that no victim of domestic abuse will be 
excluded from taking action in the courts on the 
basis of financial capability. 

The Labour Party did not support the Criminal 
Justice and Licensing (Scotland) Act 2010. An 
important aspect of that decision was the 
legislative presumption against custodial 
sentences of three months or less, and we remain 
concerned about the impact of that measure on 
the victims of domestic abuse. However, we 
supported the Scottish Government‟s proposals to 
remove the requirement to show a course of 
conduct amounting to harassment for criminal 
non-harassment orders, as we believed that it 
would benefit victims of such offences.  

In the same way, the bill removes the same 
requirement for the granting of a non-harassment 
order in civil proceedings that involve domestic 
abuse. That, too, will benefit victims of abuse, who 
will not now have to suffer a series of offences 
before they can obtain such an order. 

The proposal in section 3 to make it a criminal 
offence to breach an interdict with a power of 
arrest in domestic abuse cases also gives further 
protection to victims, provides further penalties for 
offenders and should receive support.  

Both those proposals require a definition of 
domestic abuse or the approach that Rhoda Grant 
described in her opening speech. However, I 
appreciate that there is further dialogue to be had 
between her and the minister on that, and I hope 
that matters can be clarified at stage 2. I welcome 
their continuing dialogue on the bill. 

Although the committee does not agree with the 
legal aid provisions, the stage 1 report shows that 
we can achieve parliamentary consensus on other 
important measures that are proposed in the bill. I 
hope that we will do so and that the bill will 
proceed. If it does, it will represent another 
important step forward as we seek to do more to 
tackle domestic abuse and offer better protection 
in the law for domestic abuse victims in Scotland. 
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14:26 

John Lamont (Roxburgh and Berwickshire) 
(Con): Like others, I pay tribute to Rhoda Grant for 
bringing this important bill before us.  

Of course, we would all rather that we did not 
have to debate how to tackle domestic abuse in 
our society. However, the sad fact is that it has 
become an all-too-regular part of Scottish society. 
Indeed, the police currently record on average 142 
incidents of domestic abuse each day, despite the 
efforts of many—including Government agencies 
and voluntary groups—to raise awareness of 
domestic abuse.  

Because domestic abuse still pervades too 
much of our society, it is right that we support the 
main policy objectives of the bill: to increase 
access to justice for the victims of domestic abuse 
and to enable the police and prosecutors to 
provide a more robust response to breached civil 
protection orders, which, in turn, may deter 
abusers from further abusive action. 

The Conservatives believe that much of the bill 
will provide additional protection to victims and 
send out a strong message that Scotland is taking 
strong action to address domestic abuse. 
Therefore, we support its general principles and 
will support it at decision time. 

I will highlight one issue about which we have 
concerns: it is important that we state exactly what 
is meant by domestic abuse. Scotland‟s national 
strategy to address domestic abuse recognises 
that domestic abuse can take the form of physical, 
sexual or mental and emotional abuse. That is 
important when we remember that we need to 
tackle not only domestic violence, but the various 
types of controlling behaviour that can have a 
terrible effect on relationships. 

Section 4 provides a statutory definition of 
domestic abuse. There needs to be clarity in the 
definition, particularly as it might result in criminal 
sanctions. The Law Society of Scotland has 
expressed a number of concerns about the 
proposed definition, particularly in relation to the 
inclusion of the phrase: 

“an established relationship of any length”.  

We are sympathetic to the Law Society‟s view that 
the definition should perhaps be removed 
altogether and, instead, the courts should use the 
broad definition contained in the Protection from 
Abuse (Scotland) Act 2001 and the broader 
general dictionary definition. 

Although figures show that there has been a 4 
per cent decrease in incidents of domestic abuse 
in the past year, the scale of the problem is still 
staggering. The police recorded more than 50,000 
incidents of domestic abuse in 2009-10. 

Anyone can be a victim of domestic abuse, 
regardless of ethnic background, income, gender 
or age. However, the statistics tell us that the vast 
majority of domestic abuse incidents are 
perpetrated by men against women. As is often 
the case, such figures do not paint the full picture 
of the consequences of such behaviour. Each 
incident is harrowing for the victim and can ruin 
relationships. Domestic abuse also affects 
others—particularly children, who often witness 
the abuse and can be left with massive emotional 
and sometimes physical scars. 

I hope that the debate signals that more action 
to tackle the problem of domestic abuse is 
required and that the Parliament is taking it. 

14:30 

Robert Brown (Glasgow) (LD): I, too, 
congratulate Rhoda Grant on taking the bill 
successfully through to stage 1. Doing so takes 
considerable work and skill, to say nothing of 
persistence. The bill is on a topic that continues to 
be anxious and complex. Levels of abuse between 
partners are worryingly high across Scotland. 

The bill tackles tricky legal and practical issues 
with its aim of improving the recourse that is 
available to victims of domestic abuse, who are 
primarily—but not always—women. The 
Parliament has a clear commitment to a zero-
tolerance approach to domestic violence, and the 
bill will enhance the legal protections that are 
available. 

The Justice Committee was right to recommend 
rejection of the legal aid provisions in section 2, 
which seek to allow pursuers to have state-funded 
legal aid in domestic abuse cases regardless of 
their means. The section does not meet tests of 
equality of arms and it proceeds broadly on a false 
basis. However, scope exists to improve 
arrangements when people have practical issues 
such as difficulty in accessing money. That could 
be dealt with through the Scottish Legal Aid Board. 

The legal aid issues are one matter, but the 
reforms that sections 1 and 3 suggest are a 
different story. Those sections will fill significant 
gaps in the armoury of protections that are 
available to the victims of domestic abuse. Section 
1 brings the law on the requirements for civil non-
harassment orders into line with the criminal law. I 
retain doubts as to the difference that removing 
the requirement to prove a course of conduct will 
make in practice, because it will still be necessary 
to establish that the course of behaviour that is 
complained of is likely to continue, but the change 
is nevertheless helpful. 

The substantial provision in section 3 is the 
main element of the bill. It makes breach of an 
interdict to which a power of arrest is attached a 
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criminal offence in its own right. I know from my 
experience as a solicitor in matrimonial cases that 
the current arrangements of arrest for two days for 
breach of interdict in such cases can be 
powerful—that resolves, or gives respite in, a 
significant number of cases. In other cases, 
protection is given because the offender is 
arrested for conduct that is a criminal offence and 
is locked up or subjected to bail conditions. 
However, in the cases that are more significant but 
which fall short of substantial criminal activity, the 
arrangements are too weak. The new provision in 
the bill will fill a gap. 

I say that with two conditions. First, proof of the 
breach should be on the criminal standard of 
beyond reasonable doubt with corroborated 
evidence, because such cases will proceed on 
breach of interim interdict when the conduct that is 
complained of has never been subject to or tested 
by proof in court. Any other arrangement would 
unbalance the law and risk injustice.  

Secondly, I take the view, as the minister tends 
to, that we need a satisfactory definition of 
domestic abuse for clarity and for enforcement of 
any orders that emerge. People must know where 
they stand. The issue is more complex than it 
looks, but the committee was right to agree that 
the definition should be based on the normal 
accepted categories of partners that are used in 
other situations rather than on a widened or 
narrowed list or on what is in the bill, which does 
not do the trick. I have no doubt that abuse takes 
place in non-partner cases—between mother-in-
law and son-in-law, siblings, parents and children, 
remoter relatives or flatmates who have no 
relationship—but the law must have focus and 
purpose, particularly when it imposes criminal 
sanctions. The focus is on partners, when 
emotions are heightened and the power situation 
is often unequal, as Rhoda Grant said. For others, 
other remedies and perhaps a different focus are 
available. 

The Liberal Democrats are pleased to add our 
support to the bill, with those observations. I urge 
the Parliament to support the bill at stage 1. 

14:34 

Stewart Maxwell (West of Scotland) (SNP): 
Like other members, I begin by congratulating 
Rhoda Grant on getting her bill to stage 1—that is 
no mean feat—and by thanking the clerking team 
and the witnesses, who greatly assisted the 
Justice Committee through the stage 1 process. 

It is fair to say that the committee‟s view was 
that the bill was a bit of a game of two halves. We 
very much supported sections 1 and 3 but were 
much less supportive of sections 2 and 4. 

I will begin with section 1, “Amendment of the 
Protection from Harassment Act 1997”, in its 
support of which the committee was unanimous. It 
seemed anomalous to many of us that the 
requirement to show a course of conduct before a 
non-harassment order could be granted had been 
removed in criminal cases but that that had not 
been done in civil proceedings involving domestic 
abuse. It is entirely reasonable for such an 
amendment to be made. Our support for that 
change was unanimous. 

There was also unanimous support for section 
3, which, if the bill were enacted, would relieve 
victims of domestic abuse of the burden of taking 
forward any proceedings, because the criminal 
justice system would take over that responsibility. 
That is welcome. 

Others have mentioned the burden of proof, and 
I agree that the normal criminal standard of proof, 
together with corroboration, should apply. 

I turn to section 4 and the definition of domestic 
abuse, which caused considerable debate on the 
committee and, I am sure, outside it. The issue is 
difficult to resolve to everyone‟s satisfaction. The 
committee did not support the definition in the bill, 
and I agree with its position. In particular, it did not 
support the definition‟s extension to the 
perpetrator‟s parent, child, grandparent and so on. 

As the Family Law Association told the 
committee, there is a clear problem with what 
section 4(1)(a)(ii) means when it refers to 

“a partner in an established relationship of any length”. 

That must be resolved before the bill can 
progress. 

I agree with the committee‟s report on whether a 
statutory definition of domestic abuse should be 
provided but, like many other members of the 
committee, I am not of closed mind on whether the 
whole of section 4 should be removed and we 
should stand by the broad definition of abuse in 
the Protection from Abuse (Scotland) Act 2001, as 
the Law Society and others suggested, which 
does not create a problem. That leaves the 
problem of how we define “domestic”. Clearly, we 
could rest on other definitions in existing guidance 
or the common law, as well as the dictionary 
definition, which John Lamont mentioned. That 
issue still has to be resolved, but there are ways 
forward. I strongly agree with Robert Brown that 
we should deal with the practical issues that the 
bill has thrown up rather than accept some of the 
legal definitions and solutions in the bill. 

The most contentious part of the bill was section 
2‟s proposed amendment of the legal aid 
provisions. I do not agree with what section 2 
proposes, and I think that it should be removed for 
a number of reasons, which several members 
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have outlined. Particularly relevant is the equality 
of arms issue. I cannot support the idea that the 
proposed protection should apply only in domestic 
abuse cases. 

The Presiding Officer: You must close, please. 

Stewart Maxwell: Other matters of family law 
are equally important, so I do not support section 
2. 

14:38 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): Like every other member who has spoken 
in the debate, I want to pay tribute to my colleague 
Rhoda Grant for her efforts in bringing her bill to 
the Parliament. I also thank Maureen Macmillan 
for maintaining her interest in the issue and for 
pushing Rhoda to introduce her important bill. 

Sadly, domestic abuse is not a new affliction 
that affects only Scotland. It is widespread across 
the globe and is cross-societal. Such acts of 
violence have been carried out throughout history, 
and are still being carried out today. 

Many forms of domestic abuse are instigated by 
alcohol or drugs, frustration or embedded 
resentment. Although each act is hateful, it is often 
cloaked under a false banner of love. I believe that 
all of us have a responsibility to say that domestic 
abuse in all its forms is unacceptable and must be 
outlawed in our society. 

We have seen the figures and they are 
frightening. The number of reported cases—it is 
important to use the word “reported”, because 
many cases of domestic abuse go unreported—
jumped from just over 35,000 in 2000-01 to more 
than 53,500 in 2008-09. It could be argued that 
that is because we have had advertising 
campaigns on the issue and people are more 
aware of it, but we cannot be sure about that. 

As difficult an issue as this is to tackle 
successfully, the proposals that are laid out in 
Rhoda Grant‟s bill will go some way towards 
protecting the victims of this criminal act, whatever 
form it takes. 

It is not your doing, Presiding Officer, but the 
business managers have given us a short space 
of time for the debate, so we do not have time to 
go into all the sections in the bill. I will therefore 
concentrate on a couple of them. 

Victims of domestic abuse often live in fear in 
the aftermath of an attack, even when non-
harassment orders have been issued; they fear 
that the perpetrator of the abuse will return, and in 
many cases they do. That is why it is important 
that the requirement to show a course of conduct 
before a non-harassment order is granted should 
be removed. I firmly believe that that could act as 

a deterrent to aggressors who choose to return, 
with there being a greater chance of their facing 
stringent criminal charges. 

As other members have said, the definition that 
is proposed in section 4 caused some discussion, 
and the committee heard interesting evidence on 
the point. Some concerns were raised by Scottish 
Women‟s Aid and other organisations that 
represent women in particular. When such 
organisations, including those that I have worked 
with for a long time, raise concerns, it makes me 
want to look very closely at them. I have sympathy 
with Rhoda Grant for putting the proposed 
definition in the bill, but I also have sympathy with 
Scottish Women‟s Aid and other organisations that 
have raised concerns. 

The bill seems to extend the definition of 
domestic abuse to other family members, such as 
grandparents and children. As much as it should 
be accepted that domestic abuse impacts on all 
family members, there is a chance that by 
broadening the scope of the definition we will 
create a legal definition that Scottish Women‟s Aid 
called 

“potentially different and, therefore, unworkable”. 

I do not want us to do anything like that; I want to 
ensure that the work that Rhoda Grant has done in 
preparation for the bill is totally and fully 
scrutinised, and that we come up with a solution 
that will be approved by all those who have been 
involved. 

The Presiding Officer: I must stop you there, I 
am afraid. I am sorry to have to do so, but as you 
said, I am somewhat constrained in my actions. 

14:42 

Nigel Don (North East Scotland) (SNP): I start 
by apologising for arriving a few minutes late; that 
has been the order of my day. 

I congratulate Rhoda Grant on introducing this 
very important bill. I will reflect on only three 
elements because, as usual, I have no desire to 
repeat what has been said before, although I 
agree with it all. 

We are in a situation in which the existing 
remedies are commonly regarded as being 
inadequate and ineffective, which is precisely why 
it is important that the bill has been introduced. I 
wonder whether the Parliament spends enough 
time looking out for situations in which remedies 
are inadequate and ineffective. It might be part of 
what we should be doing to look around and ask 
where we should be legislating rather than waiting 
until something comes to us. 

It is one of the tenets of legal aid that a person 
either gets it or they do not. During evidence 
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sessions, we heard about how the legal aid 
system is an all-or-nothing system. The free-at-
the-point-of-need concept in the national health 
service is similar, and yet we have recently been 
through a process of ensuring that, on rare 
occasions, the NHS is capable of allowing a 
patient to pay for certain medicines that would not 
be available under the NHS. That process was 
pushed through with the help of the Public 
Petitions Committee, on which I sit. I entirely 
understand the principle, but perhaps the principle 
should allow exceptions rather than just being 
taken as the principle. 

I wonder whether we should still be considering 
whether protection orders should, of themselves, 
qualify for legal aid. I recognise the equality of 
arms issue, and I know that it would be difficult 
because there are complexities, but as one of my 
bosses once said to me, “If it wasn‟t difficult, I 
wouldn‟t have to pay you so much.” 

I also reflect on section 3 on the breach of 
interdict with a power of arrest. The change is long 
overdue and—again—I am looking at a situation in 
which the previous remedies have been plainly 
inadequate and the solution turns out to be very 
different. The bill will put the onus on the civic 
authorities, most notably the police, to enforce the 
citizen‟s rights, rather than expect the citizen 
herself—as it mostly is—to enforce them. That is 
plainly what we as a Parliament should be 
legislating to do: it is exactly what we are here for. 
However, I wonder to what extent we go looking 
systematically across how we operate and at our 
legal system to find the situations in which we 
should intervene. 

I raise the issues, as I have done before, 
because we do not get the opportunities in our 
debates to consider such more philosophical 
points. We have to pick them up—as we always 
do in our legal system—in the detail of the cases 
that come before us. I wonder about some of the 
ways in which we bring forward legislation and the 
things that we look for. 

14:45 

Bill Butler (Glasgow Anniesland) (Lab): I rise 
to support the motion in the name of my Labour 
colleague, Rhoda Grant. I first congratulate the 
member on bringing to Parliament a bill that, if 
enacted, will undoubtedly better the lot of the 
victims of domestic abuse, which is a repellent and 
totally unacceptable form of behaviour. Rhoda 
Grant is to be congratulated on her hard work and 
commitment in producing a progressive piece of 
putative legislation. 

The Domestic Abuse (Scotland) Bill seeks to 
widen access to justice for victims of domestic 
abuse, and to produce a more robust and reliable 

response to breached civil protection orders. 
There can be no doubt that domestic abuse 
continues to be, as the minister put it, “a stain” on 
Scottish society.  

Domestic abuse in all its forms is underreported, 
but the figures that we have demonstrate the 
worrying extent of the problem. In Scotland in 
2008-09, 53,681 cases of domestic abuse were 
reported to the police—an 8 per cent increase 
from the number that were reported in the 
previous year. The figure reflects the year-on-year 
rise of reported incidents since 1999-2000, the first 
year for which data are available. There is no 
room for complacency, even though there was a 4 
per cent decrease in reported cases last year. For 
instance, repeat victimisation rates remain high, 
despite a fall from 61 per cent in 2008-09 to 57 per 
cent in 2009-10. 

Those are shocking statistics, and they 
represent flesh and blood victims—who are, 
overwhelmingly, female—who suffer physical and 
sexual abuse from partners or ex-partners. The 
crimes range from assault and physical attack to 
acts that degrade and humiliate women and are 
perpetrated against their will, including rape. I 
believe that Rhoda Grant‟s bill will tackle 
deficiencies in the current law and support those 
who are victims of such gross and barbaric 
behaviour. 

Section 1 will remove the course of conduct that 
is required for a non-harassment order to be 
granted by either a civil or criminal court. It will 
introduce a new section—section 8A—to the 
Protection from Harassment Act 1997 that will 
remove the requirement to show a course of 
conduct before a non-harassment order can be 
granted in civil proceedings involving domestic 
abuse. That provision means that someone will 
need to prove evidence of only one occasion of 
harassment and not that such conduct had taken 
place repeatedly. 

The Justice Committee correctly recognised 

“the wide support, including from the Government, for 
removing the course of conduct requirement for civil non-
harassment orders.” 

The committee correctly endorsed that change in 
its report. No one would wish to stand in the way 
of a reform that would remove the requirement for 
a victim to go through a period of repeated abuse 
before being able to access an order, which is 
completely unjust and unacceptable. Section 1 
represents a reform that is rational, sides with the 
victim and, frankly, is long overdue. 

Having said that, I agree with the committee‟s 
view that, because section 1 will apply only when 
conduct leading to a non-harassment order‟s 
being sought amounts to domestic abuse, a 
statutory definition of domestic abuse is likely to 
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be required for the section to be operational. Other 
members have referred to the challenge, and I 
look forward to the necessary amendments being 
lodged at stage 2 to deal with that important 
interconnected matter. 

I am glad to record my support for the 
committee‟s backing for section 3, which creates a 
criminal offence when an interdict with power of 
arrest is breached. That will remove from the 
victim the burden of pursuing a contempt of court 
through the civil court and will instead place it—
rightly—on the shoulders of the authorities. It is a 
civilised and progressive provision that is worthy of 
unanimous support. 

I urge all colleagues at decision time to vote for 
the principles of the bill at stage 1. The principles 
should attract comprehensive backing as they are 
worth while and noble. 

The Presiding Officer: We come to closing 
speeches, but members still have only four 
minutes. I call Mike Pringle to be followed by Bill 
Aitken. 

14:50 

Mike Pringle (Edinburgh South) (LD): Like 
many other members, I congratulate Rhoda Grant 
on introducing the Domestic Abuse (Scotland) Bill. 
Any bill requires a huge amount of work. Scotland 
has developed an international reputation for its 
work on violence against women and, in particular, 
on domestic abuse. It is vital that that work be 
driven forward, which is why the Liberal 
Democrats welcome this afternoon‟s debate on 
Rhoda Grant‟s bill. 

I reiterate the two main policy objectives of the 
bill. The first is to increase access to justice for 
victims of domestic abuse and the second is to 
enable police and prosecutors to provide a more 
robust response to breached civil protection 
orders. 

I turn to the committee‟s stage 1 report. Its 
conclusion was to support section 1, which will 
remove the course of conduct requirement. The 
Criminal Justice and Licensing (Scotland) Act 
2010 removed the precondition to show a course 
of conduct amounting to harassment for criminal 
non-harassment orders. Section 1 has received 
wide support on the basis that it will bring civil 
provisions into line with criminal provisions, and 
will remove the requirement for a victim to go 
through a period of repeated abuse before being 
able to access an order. The Law Society of 
Scotland agreed that removing the course of 
conduct requirement is sensible and will make the 
process easier. 

Section 3 will make it a criminal offence to 
breach an interdict with a power of arrest in 

domestic abuse cases. This new criminal offence 
would be punishable on summary conviction by 
imprisonment for a term not exceeding six months, 
a fine not exceeding the statutory minimum, or 
both. The responsibility for raising court 
proceedings in the event of a breach of a civil 
interdict would no longer be at the insistence of 
the victim. 

The committee accepts that, in many cases, the 
granting of a protective order will be sufficient to 
deter the behaviour that is complained of, and that 
the current two-day detention under existing 
powers of arrest provides a useful respite to 
victims. However, the committee fully supports the 
view that a criminal sanction for breach of a 
domestic abuse interdict is necessary to give the 
many victims whom other members have 
mentioned proper protection. The provision will 
represent a strengthening of the current system 
and the committee is firmly of the view that the 
criminal standard of proof, together with 
corroboration, must apply. 

As we have heard, section 2 deals with legal 
aid. The committee was not persuaded that there 
was a sufficiently compelling basis for singling out 
domestic abuse cases from other cases. The 
convener, Bill Aitken, has laid out extremely well 
why the committee does not support section 2. 

I agree with the minister that, surely, in this day 
and age, whoever we are, wherever we are and 
regardless of our situation or personal 
circumstances, we must all have a right to 
protection from violence. Domestic abuse is 
unacceptable in the 21st century and we must all 
continue to work together to tackle this continuing 
problem. As Robert Brown said, we will support 
the general principles of the bill tonight at 5 
o‟clock. 

The Presiding Officer: I apologise. I was 
misinformed that Mr Aitken would be closing for 
the Conservatives. It will, in fact, be John 
Lamont—although you still have only four minutes, 
Mr Lamont. 

14:53 

John Lamont: Thank you, Presiding Officer. 

This has been a very useful debate. It has given 
us the opportunity to raise an important issue 
while highlighting some of the technical concerns 
that we have about the bill. 

I have already highlighted our concerns about 
the definition of the term “domestic abuse” in the 
bill. Section 2 has also been highlighted by a 
number of members: we, too, have serious 
concerns about attempts to make legal aid 
available without means testing. At a time when 
difficult decisions must be made about the use of 

286



32319  19 JANUARY 2011  32320 
 

 

public resources, we do not think that that would 
be a sensible move. There is an argument that, if 
the financial eligibility test for legal aid in cases 
involving domestic abuse were removed for 
pursuers, that would contravene article 6 of the 
European convention on human rights and the 
principle of equality of arms. We are not 
persuaded by the arguments in favour of doing 
that and do not think that they have any 
substantial merit, especially as the additional cost 
to the legal aid account could be significant. 

I have great sympathy with the view that people 
who need to take legal action to protect 
themselves from domestic abuse should be able 
to do so regardless of cost; however, with the legal 
aid budget coming under pressure in the current 
financial climate, it is important that we take a 
responsible view of the use of public funds. 

We believe that passing a new act of Parliament 
is not the only answer to the problem of domestic 
abuse. There must be a culture shift, so we 
welcome steps to help with the prosecution of 
people who commit domestic abuse. 

We need to increase confidence in our criminal 
justice system and in social services. In order for 
prosecutions to be successfully brought, our 
courts need to have confidence in the disposals 
that are handed down. In order to act as a 
deterrent against further offending, and to protect 
victims, community sentences need to be more 
robust, with clear consequences for those who 
defy them. Furthermore, the courts need to have 
access to short-term custodial sentences, which 
can often provide the respite that victims and 
families need. Those are, perhaps, arguments for 
another day, but it is important that we bear in 
mind the bigger picture, as we consider how best 
we can effectively tackle domestic abuse. 

Despite some concerns, we will support the bill 
at decision time tonight. I again congratulate 
Rhoda Grant on what she has achieved so far. 

14:55 

James Kelly (Glasgow Rutherglen) (Lab): 
Like others, I pay tribute to Rhoda Grant for the 
amount of work that she has put in while getting 
the bill to this stage and for the work that she has 
done in Parliament in recent years to highlight 
domestic abuse.  

If we compare modern Scotland with the 
Scotland of 50 years ago, we can see that we 
have made some tremendous advances. We have 
technology that enables people to communicate 
with the other side of the world, and we have the 
internet, which is great for our young children who 
are learning in schools. However, as Cathie 
Craigie pointed out, there has been a widespread 
problem with domestic abuse throughout history 

and, sadly, as we get into the 21st century, the 
problem still exists. Although there has been a 
small decrease in incidents of domestic abuse in 
the past year, which is welcome, there were still 
more than 51,000 cases. As Bill Butler pointed out, 
many cases go unreported. As the minister said, 
that is a stain on modern Scotland and the 
Parliament has a duty to act on it.  

The bill contains some important elements that 
can make a difference and will give some respite 
to victims of domestic abuse. In particular, section 
1 will remove the requirement to show a course of 
conduct before a non-harassment order can be 
granted by either a civil or a criminal court. As 
Rhoda Grant said to the committee, domestic 
abuse is difficult to prove. It is often committed at 
home, so there is no corroboration. If the 
requirement to show a course of conduct remains, 
many victims will suffer. 

Also important is section 3, which will make it a 
criminal offence to breach an interdict. The bill 
also addresses a shortfall, in that the common-law 
interdicts are difficult to prove. As Bill Aitken 
pointed out, there is low uptake of them. The bill 
will, therefore, address a current gap.  

On section 4, the committee heard much 
evidence about the definition. In her opening 
speech, Rhoda Grant said that she continues to 
wrestle with the issue. There is no doubt that, if we 
can arrive at a proper definition, that will make 
things easier for lawmakers, better for victims who 
are trying to progress their cases and better for the 
accused, who will have more of an understanding 
of what they are being taken to court in relation to.  

Many members have spoken about section 2, 
which deals with the removal of means testing with 
regard to claims involving domestic abuse cases. I 
believe that the section, as drafted by Rhoda 
Grant, is well intentioned. I know that Rhoda Grant 
intends to continue talks with the minister on the 
issue, and I hope that some means can be found 
to address the concerns that have been raised by 
the committee. 

As Nigel Don said, we have a duty to examine 
areas in which legislation is currently ineffective, 
and there are some quite clear gaps around 
domestic abuse. The passing of the major parts of 
the bill will make a difference. It will send a signal 
to the perpetrators of domestic abuse that their 
behaviour is unacceptable. 

I urge the Parliament to support the general 
principles of the bill at 5 o‟clock this evening. 

14:59 

Fergus Ewing: This has been a useful debate, 
and we can now focus on the issues for discussion 
at stage 2. 
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The first of the two contentious issues relates to 
costs. It is reasonable to assume that all members 
recognise that any Government must pay regard 
to the costs of any legislative measure that it 
considers, especially where it is difficult to 
estimate with clarity what those costs will be. The 
Domestic Abuse (Scotland) Bill is one such 
example: it will have costs, and they are difficult to 
quantify. 

Only a proportion of the costs will arise as a 
result of section 2, but there are, nevertheless, 
compelling reasons why that section should be 
deleted, especially in the light of the committee‟s 
report. First, there are technical problems with 
section 2. As I understand it, the intention is that 
the means test would be disapplied only in respect 
of applications for protective orders against 
domestic abuse. However, in many cases the 
protective order will be part of a multi-crave action. 
It will not stand alone, but will be part of a wider 
action in which the pursuer is asking for a variety 
of things from the court. Disapplying the means 
test for protective orders only in multi-crave 
actions would mean that the means test would, I 
presume, be applied for those other craves in the 
action. That would create pretty serious technical 
problems, as SLAB testified in its evidence to the 
committee. 

Secondly, the importance of providing timely 
advice to victims of domestic abuse is recognised 
on all sides of the chamber. It is not clear that 
there are barriers in the system to the provision of 
such advice. The written submission from SLAB 
states: 

“The position in 2008/09 was that, of the 1371 financial 
assessments completed by the Board in cases containing 
at least one crave relating to a protective order, 97%” 

—that is, almost all cases— 

“were assessed as eligible, 77% with no contribution. Only 
3% of applicants (43 cases) were assessed as ineligible. In 
2009/10, this percentage had fallen to 1% as a result of 
the” 

very wide 

“extension of financial eligibility”, 

which this Government, with the support of the 
Justice Committee and parties in the chamber, put 
forward. In other words, making legal aid more 
generous means that the number of people who 
would be affected by the presence of a means test 
would be 1 per cent. There are very few cases in 
which that would be a practical issue. 

On sections 3 and 4, I understand the concerns 
about the definition. The definition as drafted is too 
wide and could mean that the focus on domestic 
abuse would be lost. Equally, however, we must 
ensure that the legislation is clear on what 
constitutes a criminal offence and what does not. 
That was encapsulated in paragraph 91 of the 

Justice Committee‟s report, which is a model of 
clarity, and members have repeated the 
arguments that are contained therein during 
today‟s debate. 

The Government will continue to work with 
Rhoda Grant to devise workable solutions. She 
has received, and I have seen a copy of, a letter 
from the Rt Hon Elish Angiolini QC, the Lord 
Advocate, which states: 

“Without a clear definition of what amounts to domestic 
abuse, there is the possibility that such interdicts will be 
challenged on their facts. Although this will be an issue to 
be addressed by the civil court, it should be highlighted that 
such challenges may result in motions to adjourn any 
criminal proceedings until the issue has been resolved.” 

That letter will, of course, be shared with all 
members, but the Lord Advocate has already 
highlighted the technical difficulties that are 
contingent on the lack of a definition and the need 
for, or at least the desirability of, the presence of a 
definition in the bill for the reasons that the 
committee ably articulated. 

In conclusion, the Government welcomes the 
bill, section 2 should be removed and the 
Government will continue to work very cordially 
with the member in charge. 

15:04 

Rhoda Grant: I thank everyone who has 
spoken in the debate. It has been a constructive 
debate and I have found it to be very helpful. 
Members, including Cathie Craigie, spoke about 
the impact that domestic abuse has had on our 
society. Although the bill is a step in the right 
direction, it is widely recognised throughout the 
Parliament that we have to do an awful lot more to 
tackle domestic abuse. 

Some members spoke about non-harassment 
orders. I know that Robert Brown has concerns 
about harassment, and indeed about non-
harassment orders. He talked about repeat 
victimisation in the future, and that is part of what 
a non-harassment order is about—it is about 
stopping future victimisation. Section 1 of the bill, 
on non-harassment orders, and section 3 will work 
closely together, in that they will give the victim 
and their legal representatives a choice of 
interdicts and orders. They offer similar protection, 
but there will be a choice and it will be down to the 
victim and their legal advisers to decide how best 
to use it. 

Others talked about the course of conduct 
requirement. I agree that its removal will protect 
victims from constant abuse. They will be able to 
seek a non-harassment order following the first 
incident of abuse, which will prevent people from 
being victimised repeatedly. 
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Section 2 is obviously the most controversial 
section of the bill. I agree with Fergus Ewing that it 
is difficult to tie down the costs and figures. We 
were working with figures that were given to us by 
SLAB, and it was difficult to extrapolate which 
cases actually dealt with domestic abuse. Indeed, 
the figures that we provided to the committee 
included both defenders and victims because we 
were unable to pull the figures apart. We believe 
that some of the figures that are being bandied 
about are unrealistic. If they were realistic, there 
would be a huge unmet need, and that would be 
echoing around the chamber. 

As I said, it is difficult to quantify incidents and it 
would be useful if the minister would consider how 
we can go about doing that. Some of the blocks 
might occur when a victim goes to a solicitor for 
help. The solicitor might deem that an application 
for legal aid might not be warranted and therefore 
put the person off. We need to find out where the 
blocks in the system are, and that is what section 
2 seeks to do. It would be helpful if those issues 
could be looked at. 

Nigel Don mentioned equality of arms. I agree 
that it should not be beyond the wit of man to sort 
this out. I made available to the committee a 
lengthy document on the matter, and I am willing 
to make it available to any member who wishes to 
see it. Having looked at the legislation, we truly 
believe that equality of arms is not an issue. If 
members want to see the arguments in full, I am 
happy to provide them. I have only six minutes to 
wind up the debate and it would probably take me 
twice that to go through them, so I will not do that 
now. There is underreporting of incidents, so that 
would add to the costs, but this is more about how 
we deal with domestic abuse and the fear that 
prevents victims from coming forward than it is 
about access to finance, so it might not hide an 
untapped burden on the legal aid budget. 

I suppose that what we have to consider is 
whether we really have to look at budgetary 
constraints when we are looking to protect people. 
Many people have lost their lives due to domestic 
abuse, so we need to stop it. Although we all 
recognise that budgets are tight, we need to 
ensure that we do that. My preferred option is that 
domestic abuse is not tolerated in our society, that 
the police deal with it, and that no victim needs to 
use the legislation for their own protection 
because we, as a society, will protect them. 
However, we are some way from that. 

Members have supported section 3, but issues 
were raised about criminal evidence and criminal 
burdens of proof. The breach of an order under 
section 3 will be a criminal act. It will have to come 
under criminal evidence and it will have to have a 
criminal burden of proof, which is proof beyond 
reasonable doubt. It is quite different from the civil 

burden of proof that will be used to take out the 
order in the first place. Breach of the order will be 
criminal. I do not intend in any way to try to 
change Scots law on the back of a member‟s bill. 
That would be biting off a lot more than I could 
chew. 

I turn to the definition of domestic abuse, 
because I am quickly running out of time. I listened 
to what members said, and I think that there is a 
growing consensus about using the definition of 
abuse that is already in legislation and about 
allowing domestic to gain its broad dictionary 
definition. The term is already used in legislation; 
the Family Law (Scotland) Act 2006 uses the term 
“domestic abuse” but does not seek to define it. If I 
were to try to define it in this bill, that would impact 
on future legislation. 

The Lord Advocate said in her letter: 

“While the terms of the interdict will be a matter for the 
civil proceedings, to avoid any difficulties in the criminal 
context, the interdict will require to make it clear that the 
Sheriff has deemed the conduct referred to in the interdict 
to amount to domestic abuse.” 

We are pursuing options around naming the 
interdict so that it becomes clear to the sheriff 
dealing with the breach that it is indeed a breach 
of an interdict for domestic abuse and that, in that 
case, it is a criminal offence rather than a civil 
offence. We will continue to pursue that with the 
minister. 

I am very much aware that I am running out of 
time. I thank everybody who took part in the 
debate. Some members spoke about the impact of 
domestic abuse; John Lamont mentioned the 
impact on children. We need to tackle the issue; 
otherwise, future generations will have to live with 
it through their adulthood. We need to make a 
change and supporting the bill at this stage would 
help us to take one small step in that direction. 
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Minister for Community Safety
Fergus Ewing MSP

T:0845 7741741
E: scottish.ministers@scotland.gsLgov.uk

Bill Aitken MSP
Convener
Justice Committee
Scottish Parliament
EH991SP

January 2011

~
The Scottish
Government

As you know, in Wednesday's Stage 1 debate on the Domestic Abuse (Scotland) Bill, I
undertook to share the enclosed correspondence relating to the Bill:

1. My letter to Rhoda Grant MSP including information provided by the Scottish Legal Aid
Board about the steps it can take in cases involving domestic abuse.

2. The Lord Advocate's letter to Rhoda Grant MSP about the difficulties that could arise for
prosecutors if it is not clear which interdicts relate to domestic abuse.

I look forward to the Committee's consideration of the Bill at Stage 2.

I/lr~
~.

FERG EWING

290

mailto:scottish.ministers@scotland.gsLgov.uk


Ministear airson Slainte Coimhearsnachd
Minister for Community Safety
Fearghas Ewing SPA
Fergus Ewing MSP

F{f:0845 7741741
E:scottish.ministers@scotland.gsi.gov.uk

Rhoda Grant MSP
Scottish Parliament
Edinburgh
EH99 1SP

\9 January 2011

DOMESTIC ABUSE (SCOTLAND) BILL

~
The Scottish
Government
Riaghaltas na h-Alba

As you know, the Government is supportive of your Bill generally but we do have concerns
about costs and we are opposed to section 2. When we met on 22 December, you
indicated that you would consider removing section 2 of the Bill, if the Government and the
Scottish Legal Aid Board could provide you with reassurance on the provision of legal aid for
victims of domestic abuse.

I have been working with the Board since then and they have now provided me with a
comprehensive statement of their support for victims of domestic abuse. A copy of this
statement is attached.

I hope you agree with me that this is a helpful and comprehensive statement and that you do
now feel able to remove section 2 from the Bill. I am happy to discuss any issues arising
with you at any time.

Finally, my officials and I will continue to work closely with you and your officials on the Bill.
I am very grateful to you for the co-operative way you and your team are working with us.
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Scottish Legal Aid Board

Statement in respect of civil legal aid in relation to domestic abuse protective orders

Key points

• The Scottish Legal Aid Board applies the statutory tests for civil legal aid and
must apply these consistently across different types of case

• Where an applicant is unable to access resources due to having fled the home,
we can initially assess them as having no access to resources for legal aid
purposes, enabling their case to proceed, with reassessment only undertaken
once access to resources has been re-established.

• In urgent situations, solicitors are able to take initial steps in seeking a
protective order without a full civil legal aid application having first to be
considered by the Board.

II Of those applying in 2009/10 for civil legal aid in relation to protective orders,
only 1% were assessed as ineligible on financial grounds

• Of the cases granted in 2009/10, 81% had no contribution to pay

It Income-based contributions are paid via interest rree instalments over a period
of between 20 and 48 months depending on the size ofthe contribution

• Where a contribution significantly exceeds the solicitor's estimate ofthe likely
cost ofthe case, the amount collected can be reduced to reflect this lower
amount

• Where the cost of the case turns out to be lower than the amount of
contribution paid, the difference will be refunded to the client

• The Board and Scottish Government have made several changes over the last
ten years to make it easier for those experiencing domestic abuse to access
legal assistance:

o Extending the contribution instalment period from 10 months to up to
48 months

o Restricting the amount conected to the solicitor's estimate of the cost
ofthe case

o Revising the special urgency arrangements so that solicitors no longer
require up front payment rrom the client of substantial funds

o Following discussion with Scottish Women's Aid, opening the Civil
Legal Assistance Office in Inverness and Lochgilphead, including
domestic abuse in the remit ofthe offices

o Inviting Scottish Women's Aid to be members ofthe Access to Justice
Forum to be established by the Board to assist in its role of monitoring
the availability and accessibility oflegal services.
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Application ~fthe statutory tests for legal aid

The Scottish Legal Aid Board is responsible for administering the legal aid system in
Scotland. This includes the application of statutory tests in relation to both the means
and merits of cases. For civil legal aid, the legal aid legislation and regulations specify
fixed limits for disposable income and allowances for dependents. They also set out
the kinds of the income the Board should take into account in making an assessment.
The Board therefore has relatively little discretion in calculating an applicant's
disposable income and has no discretion to disregard the statutory limits on disposable
income: should the applicant's disposable income exceed the limits, they will be
ineligible.

Financial a..'iJsessmentin emergency situations

Where a person is unable to access any resources, for example if they have had to
leave the home as a matter of urgency and do not have access to bank accounts, we
can assess them as having no access to resources for legal aid purposes. In this case,
no contribution will be assessed at the outset, although we retain our right to assess
any resources that subsequently become available to the applicant once their
circumstances change. The applicant may therefore be assessed as able to pay a
contribution on subsequent reassessment.

Outcome of financial assessments

The position in 2008/09 was that, ofthe 1371 financial assessments completed by the
Board in cases containing at least one crave relating to a protective order, 97% were
assessed as eligible, 77% with no contribution. Only 3% of applicants (43 cases) were
assessed as ineligible. In 2009/10, this percentage had fallen to 1% (18 cases) as a
result ofthe extension of financial eligibility. A larger number of cases are refused
because the merits test is not satisfied, regardless ofthe applicant's resources.

We have undertaken more detailed analysis ofthe cases granted in 2009/10 with a
primary category relating to a protective order. This shows that 8I% of grants
involved no contnlmtion at all. Ofthose cases with a contribution, 49% were for less
than £1000. The average contribution was £1366, although this was skewed slightly
by the presence 0f a small number 0f much higher contributions. The higher
contributions were a result ofthe extension in April 2009 of financial eligibility to
those with disposable incomes of up to £25,000 (now £25,450).

Payment ~fcontributions

Prior to 2000, the Board collected all contribution in 10 monthly interest-rree
instalments. Concerned that this period for repayment made it difficult for some
applicants to proceed, the Board sought the agreement of Scottish Ministers to extend
the time period for collection of contributions of ovcr £500. This changc reduced thc
proportion of applicants deciding not to proceed.

In 2001, the Board carried out research with remaining applicants who decided not to
proceed with a grant of civil legal aid with a contribution. The research found that
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most ofthese applicants had decided not to proceed because they had been asked for
too much by way of contribution. Ofthese, one third reported that they would have
been more likely to proceed had they been given longer to pay. This response was
particularly prevalent amongst female respondents. A quarter also considered that
they would have been more likely to proceed had they known that they might not be
required to pay the full amount if the case cost less than the assessed contribution.

Following this research, the Board proposed that the extension of instalment periods
should apply to all contributions, not just those of over £500. Scottish Ministers
agreed and the Board subsequently introduced the instalment framework set out
below.

Normally, we will allow contributions of-
-up to £500 to be paid in 20 monthly instahnents
-£501 -£1 ,000 to be paid in 30 monthly instalments
-£1,001-£1,500 to be paid in 36 monthly instalments
-£1,501-£2,000 to be paid in 42 monthly instalments
"over £2,000 to be paid in 48 monthly instalments

If a client finds these instalment levels unaffordable, we may, depending on the
individual circumstances, be prepared to review them and to allow them to pay the
contribution over a longer period.

Restricting contributions to the estimated case cost

At the same time, we introduced the system whereby the amount we collect trom the
applicant can be limited to the solicitor's estimate ofthe cost ofthe case. Ifa client
has an assessed contribution of £2500 but the solicitor estimates that the case is only
going to cost £1300, we will normally allow the latter amount to be paid, usually over
20 months. This is on the proviso that, should the solicitor's estimate be exceeded, the
applicant will still be liable for the remainder ofthe originally assessed contribution
or the final cost ofthe case, whichever is lower.

Revised special urgency procedures

Also in 2001, the Board undertook focus groups with solicitors who provided services
under the special urgency provisions, which allow an action to be commenced prior to
a full civil legal aid application being submitted and considered by the Board. This
research was prompted by discussions with Scottish Women's Aid, which suggested
that victims of domestic abuse often had difficulty securing the services of a solicitor
for urgent work, as the practice at the time was for a solicitor to request an uptront
payment to cover the cost ofthe work done should the applicant subsequently turn out
to be ineligible.

As a result ofthe research, Scottish Ministers agreed to the introduction of a revised
special urgency system which removes the risk trom the solicitor that they will not be
paid for work undertaken in good faith. Under this revised system, the applicant
agrees to pay any contribution subsequently assessed by the Board or to reimburse us
for the cost of work already done should they turn out not to be eligible. The
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introduction ofthis system was widely welcomed as it addressed what was considered
to be one of the most significant barriers to access to protective orders.

Civil legal assi.."itanceoffice (CLAO)

Despite these improvements, the Board remained concerned that some seeking
interdicts were having difficulty finding a solicitor willing to undertake the work
under civil legal aid. Extended discussions of this issue with Scottish Women's Aid
over several years led to the development ofthe Board's proposal for a civil legal
assistance office in which solicitors employed by the Board would provide a general
casework service for those unable to find a solicitor in private practice willing and
able to act for them. Although the scope ofthe offices' work was to be wide, there
was to be a specific focus on domestic violence, with the establishment of referral
links with Women's Aid groups one ofthe early objectives.

The Board opened an office in Inverness in early 2008. At the same time, the Board's
ongoing project in Lochgilphead took on a more casework orientated approach. Both
offices have good links with and take cases on referral 1Tomlocal women's aid
groups. The Board also intended to open similar offices in Edinburgh and Glasgow,
but following representations by the Family Law Association and Glasgow Bar
Association that they were not needed, these plans were not implemented.

Monitoring of availability and accessibility of legal services

The Board continues to monitor supply of legal aid services across the country and
advises Scottish Ministers should any potential problems become apparent. This role
has recently been formalised in the Legal Services (Scotland) Act 2010, which gives
the Board a duty to monitor the availability and accessibility oflegal services and to
advise Scottish Ministers accordingly.

As part of its implementation ofthis new role, Scottish Minsters have asked the Board
to set up an Access to Justice Forum, involving representatives of professional bodies
and user groups. Scottish Women's Aid have been invited to join this group. The
Board hopes that this will provide a useful vehicle for raising any difficulties
experienced by those seeking legal assistance, including in relation to domestic abuse.

Taken together, these measures (extended instalment periods, restricting contributions
to the solicitor's estimate, the revised special urgency procedures, the development of
the CLAO and the Access to Justice Forum) can be seen to have both improved
access to justice for those experiencing domestic abuse and signal the Board's
ongoing commitment to promoting acccss for this group.

295



111eRight IIOllOlirab/e Eli.~!1Allgio/illi QC

LORD ADVOCATE'S CHAMBERS
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Telephone: 0844 561 2000
Fax (GP3): 0844 5614076

Rhoda Grant MSP
Room Ml.06
Scottish Parliament
Edinburgh
EH99 1SP

I 7 January 2011

Thank you for your letter of 23 November 2010 concerning possible amendments to the
Domestic Abuse (Scotland) Bill.

Section 1 of the proposed Bill relates to the scope of a civil order, and as such, the proposed
amendment is more appropriately a matter to be addressed by Scottish Government officials. T
understand from my officials that Scottish government officials propose to reply to you
directly on this point.

The removal of the definition of domestic abuse from the Bill does, however, have potential
implications for the prosecution of breaches of interdicts under Section 3(1) of the Bill. In
order to prosecute such offences, the police and prosecutors must be satisficd that the breach
falls within the tcnns of the S 3(1). While the terms of the interdict will be a matter for the
eivil proceedings, to avoid any difficulties in the criminal context, the interdict will require to
make it clear that the Sheriff has deemed the conduct referred to in the interdict to amount to
domestic abuse.

Without a clear definition of what amounts to domestic abuse, there is the possibility that
such interdicts will be challenged on their facts. Although this will be an issue to be
addressed by the civil court, it should be highlighted that such challenges may result in
motions to adjourn any criminal proceedings until the issue has been resolved.
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I understand that my officials arc assisting you to find a solution to the difficulties and Iam
happy that they continue to do so

I hope that this is helpful to you.

~-C;U;G ,sJI'1C9(~ '
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 Domestic Abuse (Scotland) Bill 
 

Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 5 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Rhoda Grant 
 

1 In section 1, page 2, line 3, leave out <speech and presence in a specified> and insert— 

<(  ) speech; and 

(  ) presence in any> 

Rhoda Grant 
 

2 In section 1, page 2, line 6, at end insert <; and 

(  ) in subsection (4)(b), for “pursued” substitute “engaged in”.> 

Rhoda Grant 
 

3 In section 1, page 2, leave out lines 7 and 8 

Section 2 

Rhoda Grant 
 

13 Leave out section 2 and insert–– 

<Amendment of the Legal Aid (Scotland) Act 1986 

After section 14 of the Legal Aid (Scotland) Act 1986 (c.47) insert–– 

“14A Special provision in relation to certain proceedings arising from domestic 
abuse 

(1) This section applies where a person brings or intends to brings–– 

(a) proceedings pursuing an interdict for the purpose of protecting the 
person from domestic abuse and, at the same time, proceedings under 
section 1(1A) or (2) of the Protection from Abuse (Scotland) Act 2001 
(asp 14) for the attachment of a power of arrest to the interdict; or 

(b) proceedings under section 8A of the Protection from Harassment Act 
1997 (c.40) pursuing a non-harassment order. 

SP Bill 45-ML  Session 3 (2011) 
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 (2) The Board must, where conditions A, B and C apply, make civil legal aid 
available for work undertaken (or to be undertaken) in relation to the bringing 
of proceedings of a type mentioned in subsection (1) despite an application for 
civil legal aid in respect of those proceedings not having been made by the 
person bringing the proceedings or, as the case may be, determined by the 
Board. 

(3) Condition A is that the Board is satisfied that the person bringing the 
proceedings has a probabilis causa litigandi and it appears to the Board that it 
is reasonable in the particular circumstances of the case that the person 
bringing the proceedings should receive civil legal aid. 

(4) Condition B is that the reason for such an application not having been made or, 
as the case may be, determined is that–– 

(a) the person is unable to safely access documents required in connection 
with the making or determination of the application; or 

(b) the work required (or requires) to be undertaken as a matter of special 
urgency to protect the person’s position. 

(5) Condition C is that, on the basis of the information available–– 

(a) the person is likely to be eligible for civil legal aid under section 15(1) 
and unlikely to be refused civil legal aid under section 15(2); or 

(b) the person may be ineligible for or refused civil legal aid under section 
15 but is unable to safely access the resources which would be likely to 
give rise to that ineligibility or refusal.  

(6) The civil legal aid made available under subsection (2) must be that which 
would be available to the person if the application had been determined and the 
person determined to have no disposable income and no disposable capital. 

(7) Nothing in subsection (2) to (6) prevents the Board, when determining the 
person’s application for civil legal aid, from–– 

(a) determining that the person is ineligible for civil legal aid under section 
15(1); 

(b) refusing the person civil legal aid under section 15(2); or 

(c) requiring the person to make a contribution under section 17(1); 

and any such determination, refusal or requirement may relate to the period 
during which civil legal aid was being made available under subsection (2) as 
well as the period after the determination of the application. 

(8) Subsection (9) applies where the Board is determining, in connection with an 
application for civil legal aid in respect of proceedings of a type mentioned in 
subsection (1)–– 

(a) an applicant’s disposable income for the purposes of section 15(1); 

(b) whether an applicant who is eligible under section 15(1) should be 
refused civil legal aid under section 15(2); 

(c) a legally assisted person’s contribution under section 17(2). 

(9) In making its determination, the Board must disregard any resources relevant 
to the determination which the applicant or, as the case may be, legally assisted 
person is unable to safely access at the time the determination is made. 
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(10) Subsection (9) does not prevent the Board from making a further determination 
in relation to a matter mentioned in paragraphs (a) to (c) of subsection (8) once 
the applicant or, as the case may be, legally assisted person has secured safe 
access to resources disregarded by virtue of subsection (9); and such a 
determination may relate to the period during which those resources were 
unable to be safely accessed as well as the period after safe access was secured. 

(11) The Scottish Ministers must by regulations make provision as to how any sums 
paid out of the Fund by virtue of subsection (2) or (9) which would not have 
been paid out but for this section may be recovered. 

(12) In this section, “interdict” includes interim interdict.”> 

Fergus Ewing 
 

4 Leave out section 2 

After section 2 

Rhoda Grant 
 

14 After section 2, insert–– 

<Report on access to justice for victims of domestic abuse 

 In section 3 (duties of the Board) of the Legal Aid (Scotland) Act 1986 (c.47), after 
subsection (3), insert–– 

“(3A) A report under subsection (3) must include a statement of–– 

(a) how the Board has, in the year to which the report relates, exercised its 
function under section 1(2A) in relation to monitoring the availability 
and accessibility of legal services to victims of domestic abuse who are 
seeking protection from such abuse through the use of civil remedies; 
and 

(b) any findings in relation to such availability and accessibility. 

(3B) As soon as practicable after receiving a report under subsection (3), the 
Scottish Ministers must lay a copy of the statement made under subsection 
(3A) before the Scottish Parliament.”> 

Rhoda Grant 
 

15* After section 2, insert–– 

<Domestic abuse interdicts 

Domestic abuse interdicts 
(1) A domestic abuse interdict is an interdict granted on the application of a person (“A”) 

against another person (“B”), for a purpose mentioned in subsection (2), where A is (or 
was)–– 

5 

(a) B’s spouse, 

(b) B’s civil partner, 

(c) living with B as if they were husband and wife or civil partners, or 
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(d) a partner in an established relationship of a non-platonic nature with B. 10 

15 

20 

25 

30 

35 

40 

45 

(2) The purposes are–– 

(a) protecting A from domestic abuse by B, 

(b) prohibiting B from entering or remaining in any place (including A’s place of 
residence or work) specified in the interdict. 

(3) Subsection (4) applies–– 

(a) in the case mentioned in subsection (1)(a), if in relation to a family home B–– 

(i) is an entitled spouse (within the meaning of section 1(1) of the 1981 Act), 
or 

(ii) has occupancy rights (within the meaning of section 1(4) of that Act), 

(b) in the case mentioned in subsection (1)(b), if in relation to a family home B–– 

(i) is an entitled partner (within the meaning of section 101(1) of the 2004 
Act), or 

(ii) has occupancy rights (within the meaning of that section), 

(c) in the case mentioned in subsection (1)(c), if B–– 

(i) is entitled to occupy a family home, 

(ii) is permitted by a third party to occupy it, or 

(iii) has, by virtue of section 18(1) of the 1981 Act, occupancy rights in it.  

(4) Except where subsection (5) applies, the court may not grant a domestic abuse interdict 
prohibiting B from entering or remaining in the family home. 

(5) This subsection applies–– 

(a) in the case mentioned in subsection (1)(a), if–– 

(i) the interdict is ancillary to an exclusion order (within the meaning of 
section 4(1) of the 1981 Act), or 

(ii) by virtue of section 1(3) of that Act, the court refuses leave to exercise 
occupancy rights, 

(b) in the case mentioned in subsection (1)(b), if–– 

(i) the interdict is ancillary to an exclusion order (within the meaning of 
section 104(1) of the 2004 Act), or 

(ii) by virtue of section 101(4) of that Act, the court refuses leave to exercise 
occupancy rights, 

(c)  in the case mentioned in subsection (1)(c), if–– 

(i) the interdict is ancillary to an exclusion order (with the meaning of section 
4(1) of the 1981 Act, as applied by section 18(3) of that Act), or 

(ii) an order under section 18(1) of that Act granting or extending occupancy 
rights is recalled. 

(6) In section 1(1A) of the Protection from Abuse (Scotland) Act 2001 (asp 14)–– 

(a) the word “or” immediately following paragraph (a) is repealed, and 

(b) after paragraph (b), insert “; or 
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(c) a domestic abuse interdict (as defined by section (Domestic abuse 
interdicts)(1) of the Domestic Abuse (Scotland) Act 2011 (asp 00),”. 50 

55 

60 

65 

70 

(7) As soon as possible after a domestic abuse interdict has been granted (or recalled) a 
prescribed person must deliver such documents as may be prescribed to the chief 
constable of any police area in which the interdict has effect (or had effect before it was 
recalled).   

(8) In this section–– 

“the 1981 Act” means the Matrimonial Homes (Family Protection) (Scotland) Act 
1981 (c.59), 

“the 2004 Act” means the Civil Partnership Act 2004 (c.33), 

 “family home” has–– 

(a) in relation to a case mentioned in subsection (1)(a), the same meaning as 
the meaning given to “matrimonial home” by subsection (1) of section 22 
of the 1981 Act (as read with subsection (2) of that section), 

(b) in relation to a case mentioned in subsection (1)(b), the meaning given by 
subsection (1) of section 135 of the 2004 Act (as read with subsection (2) 
of that section), 

(c) in relation to a case mentioned in subsection (1)(c), the meaning given by 
subsection (3) of section 18A of the 1981 Act (as read with subsection (4) 
of that section), 

“interdict” includes interim interdict, 

“prescribed” means prescribed by rules of court.> 

Rhoda Grant 
 

15A As an amendment to amendment 15, leave out line 10 and insert–– 

<(  ) a partner in an established relationship with B.> 

Rhoda Grant 
 

15B As an amendment to amendment 15, leave out line 10 and insert–– 

<(d) in a sexual relationship with B.> 

Rhoda Grant 
 

15C* As an amendment to amendment 15, line 54, at end insert–– 

<(  ) For the purposes of subsection (1)(d), a relationship need not involve sexual intercourse 
(whether vaginal or anal) in order to be a sexual relationship.> 

Section 3 

Rhoda Grant 
 

16* In section 3, page 3, line 5, leave out from beginning to <applies> in line 13 and insert–– 

<(2) A person who breaches a domestic abuse interdict which has been served on the 
interdicted person> 
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Fergus Ewing 
 

5* In section 3, page 3, line 6, leave out from beginning to <abuse,> in line 11 and insert— 

<(za) on or after the date on which this section comes into force, an interdict is granted 
against a person (“A”) for the protection of a person who is (or was)— 

(i) A’s spouse, 

(ii) A’s civil partner, or 5 

(iii) living with A as if they were husband and wife or civil partners, 

(a) a power of arrest is attached to the interdict under section 1(1A) or (2) of the 
Protection from Abuse (Scotland) Act 2001 (asp 14),> 

Rhoda Grant 
 

5A As an amendment to amendment 5, line 6, at end insert <or 

(  ) a partner in an established relationship of a non-platonic nature with A,> 

Rhoda Grant 
 

6 In section 3, page 3, line 15, leave out <6> and insert <12> 

Rhoda Grant 
 

17 In section 3, page 3, line 19, leave out <an interdict with a power of arrest> and insert <a 
domestic abuse interdict>  

Fergus Ewing 
 

7 In section 3, page 3, line 19, leave out <with a power of arrest> and insert <to which this section 
applies> 

After section 3 

Rhoda Grant 
 

18 After section 3, insert–– 

<Notification that section 3 applies etc. 

(1) The Protection from Abuse (Scotland) Act 2001 (asp 14) is amended as follows. 

(2) In section 2 (duration, extension and recall of powers of arrest)–– 

(a) in subsection (1), after “with” insert “–– 

(a) where the power of arrest is attached to an interdict of a type mentioned 
in section 3(1)(za) of the Domestic Abuse (Scotland) Act 2011 (asp 
00)— 

(i) a statement of the date on which the power of arrest will expire; 

(ii) a statement that, while the power of arrest is in effect, breach of 
the interdict is an offence; and 

(iii) such other documents as may be prescribed; and 
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(b) in any other case,”. 

(b) in subsection (5)(a), after “with” insert “–– 

(i) where the power of arrest is attached to an interdict of a type 
mentioned in section 3(1)(za) of the Domestic Abuse Scotland Act 
2011–– 

(A) a statement of the date on which the extended power of 
arrest will expire; 

(B) a statement that, while the extended power of arrest is in 
effect, breach of the interdict is an offence; and 

(C) such other documents as may be prescribed; and 

(ii) in any other case,”. 

(3) In section 3 (notification to police), after subsection (1), insert–– 

“(1A) Where the power of arrest mentioned in subsection (1)(a) to (c) is attached to 
an interdict of a type mentioned in section 3(1)(za) of the Domestic Abuse 
(Scotland) Act 2011 or the relevant interdict mentioned in subsection (1)(d) is 
such an interdict, the documents delivered under subsection (1) must include–– 

(a) a statement of the date on which the power of arrest (or, as the case may 
be, the extended power of arrest) will expire; and 

(b) a statement that, while the power of arrest (or, as the case may be, the 
extended power of arrest) is in effect, breach of the relevant interdict is 
an offence.”> 

Section 4 

Rhoda Grant 
 

8 Leave out section 4 

Before section 5 

Rhoda Grant 
 

9 Before section 5, insert— 

<Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make such incidental, 
supplementary, consequential, transitional, transitory or saving provision as they 
consider appropriate for the purposes of, in consequence of, or for giving full effect to, 
any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament.>  
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Section 5 

Rhoda Grant 
 

10 In section 5, page 4, line 8, after <except> insert <section (Ancillary provision) and> 

Rhoda Grant 
 

11 In section 5, page 4, line 8, after <after> insert <the day on which the Bill for this Act receives> 

Long Title 

Fergus Ewing 
 

12 In the long title, page 1, line 2, leave out from third <to> to <abuse;> in line 4 
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Domestic Abuse (Scotland) Bill 
 

Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated at of Stage 2, set out in the order in 
which they will be debated.  THIS LIST DOES NOT REPLACE THE 
MARSHALLED LIST, WHICH SETS OUT THE AMENDMENTS IN 
THE ORDER IN WHICH THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Non-harassment orders in cases of domestic abuse 
1, 2, 3, 8 

Provision (and monitoring etc. of provision) of civil legal aid in cases of domestic 
abuse 
13, 4, 14, 12 

Interdicts breach of which is an offence 
15, 15A, 15B, 15C, 16, 5, 5A, 17, 7, 18 

 
Notes on amendments in this group 

 Amendments 15A and 15B are direct alternatives 
Amendment 16 pre-empts amendment 5 (and, as a consequence, also 
amendment 5A) 
Amendment 17 pre-empts amendment 7 

Maximum period of imprisonment on summary conviction 
6 

Ancillary provision and commencement 
9, 10, 11 
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JUSTICE COMMITTEE 
 

EXTRACT FROM THE MINUTES 

5th Meeting, 2011 (Session 3) 

Tuesday 8 February 2011 

Present: 

Bill Aitken (Convener) Robert Brown 

Bill Butler (Deputy Convener) Cathie Craigie 

Nigel Don James Kelly 

Stewart Maxwell 
 

Also present: Fergus Ewing (Minister for Community Safety) (item 3) and Rhoda Grant 
(member in charge of the Domestic Abuse (Scotland) Bill) (item 3). 

 

3. Domestic Abuse (Scotland) Bill: The Committee considered the Bill at Stage 2. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11 and 12. 

The following amendments were disagreed to (by division): 

15 (For 3, Against 5, Abstentions 0) 

5A (For 3, Against 5, Abstentions 0) 

18 (For 3, Against 5, Abstentions 0). 

Amendments 13 and 15A were moved and, with the agreement of the 
Committee, withdrawn. 

Amendments 14, 15B, 15C, 16 and 17 were not moved. 

Sections 1, 3, 5 and the long title were agreed to as amended. 

The Committee completed Stage 2 consideration of the Bill. 
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Domestic Abuse (Scotland) Bill: 
Stage 2 

The Convener: Under agenda item 3, we have 
the only planned day of stage 2 proceedings on 
the Domestic Abuse (Scotland) Bill. There are 22 
amendments—including, unusually, some 
amendments to amendments—and for the 
purpose of debate they have been organised into 
five groups. 

I welcome Rhoda Grant MSP and her adviser, 
and also the Minister for Community Safety and 
his officials. The advisers who accompany Mr 
Ewing and Ms Grant have no locus to speak 
during the meeting, but their attendance is 
welcome. We do not expect any other MSPs to 
attend. Members should have their copies of the 
bill, the marshalled list, and the groupings of 
amendments for consideration. 

Section 1—Amendment of the Protection 
from Harassment Act 1997 

The Convener: Section 1 is on non-harassment 
orders in cases of domestic abuse. Amendment 1, 
in the name of Rhoda Grant, is grouped with 
amendments 2, 3 and 8. 

Rhoda Grant (Highlands and Islands) (Lab): I 
want to put on record my thanks to the minister 
and his team for their assistance in drafting many 
of the amendments and for their help with 
technical issues. We have reached consensus on 
many issues. Where we have not done so, at least 
we have shared aims and can put forward 
alternatives to the committee for consideration. 

Amendments 1 and 2 are technical 
amendments to tidy up the language in the bill. 
Amendment 1 amends the definition of conduct by 
removing the reference to “in a specified” place to 
make it clear that a person’s presence in a certain 
place may be conduct that amounts to 
harassment. Amendment 2 tidies up the language 
by making a change from “pursued” to “engaged 
in”. 

Amendments 3 and 8 relate to the definition of 
domestic abuse. After taking further evidence, it 
became clear that the majority wished us to 
remove the definition of domestic abuse from the 
bill. Those who responded were clear that the 
legal process already used the ordinary meaning 
of domestic abuse without problem. We consulted 
the minister’s department, as well as the Lord 
Advocate and the Crown Office and Procurator 
Fiscal Service. It became clear that the issues 
surrounding the definition were complex. For 
section 1, the issue is quite straightforward: a non-
harassment order has the same consequence 
when granted regardless of the route that has 
been taken to obtain it; the bill changes the route, 
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not the outcome. By not defining domestic abuse, 
we leave it to sheriffs to use their judgment on 
whether the case in point is, or is not, domestic 
abuse. However, the definition has implications for 
section 3, which we have sought to remedy by 
amendment; I will speak to those amendments 
when we reach consideration of section 3. 

Amendment 8 deletes the definition of domestic 
abuse in section 4. Amendment 3 is a 
consequential amendment on amendment 8, to 
remove the reference to the definition in section 1. 

I move amendment 1. 

James Kelly: I indicate my support for all the 
amendments that Rhoda Grant has lodged in the 
group. As she outlined, she has taken account of 
the stage 1 evidence and debate. She has also 
had discussions with the minister’s department 
and the Lord Advocate and has taken on board 
the complications of including such an extensive 
definition of domestic abuse in section 4. The 
approach that she has taken is reasonable, as is 
the case with the amendments that we will 
consider later. 

Stewart Maxwell: I, too, indicate support for 
Rhoda Grant’s amendments in the group. The 
amendments relate to a difficult part of the bill; 
there are good arguments on both sides. The 
evidence that she received and the stage 1 debate 
in particular were helpful in bringing to the fore 
some of these points, including those on the 
difficulty of the definition. Rhoda Grant was right to 
lodge the amendments in the group. I support 
them. 

The Convener: The issue concerned me, not 
because I had any particular issues about the 
direction of travel—far from it—but because of 
definitional problems that could have arisen. I am 
pleased about the discussion and progress 
towards what I regard as a satisfactory outcome. 
That is, of course, dependent on what the minister 
says. 

Fergus Ewing: Thank you, convener. I am 
pleased to work with Rhoda Grant, precisely as 
she has indicated. At the stage 1 debate, I said 
that we were happy to do that. Both Rhoda Grant 
and the Government were helped considerably by 
the committee report, which was extremely useful. 
We have met Rhoda Grant and her advisers to 
discuss amendments. As she said, we agreed on 
a great many of them; where we disagreed, we 
reached a clear understanding of the lines of 
disagreement. I thank Rhoda Grant and her 
supporters for that co-operative approach, which 
will help us considerably to focus on the issues 
that we are considering today. 

I would like to respond at some length, to read 
into the record important matters that apply and to 
indicate why we support all the amendments. 

I begin with amendment 1. Section 1 of the bill 
inserts new section 8A into the Protection from 
Harassment Act 1997. Section 8A is based on 
existing section 8 of the 1997 act but makes some 
modifications. The most significant difference is 
that section 8A does not refer to a “course of 
conduct”. The new section also includes a revised 
definition of conduct, which could include just 
being in certain locations, such as outside the 
victim’s home or workplace, or the school that the 
victim’s children attend. Such conduct might or 
might not involve speech. 

After considering the drafting, we concluded that 
the definition of conduct did not need to refer to 

“speech and presence in a specified place or area”. 

Instead, it is sufficient for the definition just to say 
what it intends to cover. Amendment 1 therefore 
provides that “conduct” includes “speech” and 

“presence in any place or area”. 

I turn to amendment 2. Proposed section 8A of 
the 1997 act is based on section 8 and applies 
many of the provisions of section 8, with 
modifications. Section 8(1) of the 1997 act 
provides that 

“a person must not pursue a course of conduct which 
amounts to harassment”. 

By contrast, proposed section 8A(1) provides that 

“a person must not engage in conduct which amounts to 
harassment”. 

However, section 8(4)(b) has not been modified to 
refer to conduct being “engaged in” rather than 
“pursued”. Amendment 2 makes that modification, 
which improves the consistency of the language. 

The Government also supports amendments 3 
and 8, although those amendments relate to one 
of the most difficult areas of the bill: namely, 
whether or not a definition of domestic abuse is 
required. Allusion has already been made to that 
issue. I understand why the bill as introduced 
included a definition of domestic abuse in section 
4, so there was clarity on what was meant. 
However, the definition attracted adverse 
comment from witnesses at stage 1. The 
Government agreed that it was too wide and could 
dilute the focus on abuse within a relationship. 
However, I considered that there was a strong 
argument for a definition, given that the bill 
criminalises breaches of some interdicts. 

I believe that we have reached a sensible 
solution. The definition of domestic abuse was not 
supported by witnesses and will be removed by 
amendment 8. However, amendment 5 in my 
name, which is in the third grouping of 
amendments, to which we will turn later, outlines 
which interdicts are to be covered by section 3 and 
provides the clarity that is needed in relation to 
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criminalisation. The term “domestic abuse” is also 
used in section 2, but amendment 4 in my name, 
which is in the second grouping of amendments, 
would remove section 2. 

Amendment 3 means that the term “domestic 
abuse” in proposed section 8A of the Protection 
from Harassment Act 1997, which is to be inserted 
by section 1 of the bill, will not be defined and will 
take its ordinary meaning. That may not be a 
perfect solution. It will place the onus on the courts 
to determine what is domestic abuse for the 
purposes of section 8A. However, the key point is 
that amendment 5 in my name will provide the 
clarity that is needed on exactly when a breach of 
an interdict is to be criminalised. 

On that basis, we support amendments 3 and 8, 
as well as amendments 1 and 2. 

The Convener: I invite Rhoda Grant to wind up 
and to indicate whether she will press or withdraw 
amendment 1, although the answer is fairly self-
evident. 

Rhoda Grant: Indeed. There is no reason for 
me to make further comment at this point. 

Amendment 1 agreed to. 

Amendments 2 and 3 moved—[Rhoda Grant]—
and agreed to. 

Section 1, as amended, agreed to. 

Section 2—Amendment of the Legal Aid 
(Scotland) Act 1986 

The Convener: Section 2 amendments are on 
the provision of civil legal aid in cases of domestic 
abuse and the monitoring of such provision. 
Amendment 13, in the name of Rhoda Grant, is 
grouped with amendments 4, 14 and 12. 

Rhoda Grant: There is anecdotal evidence that, 
because of financial constraint, victims of domestic 
abuse are not able to access the protection that is 
available. That was highlighted in evidence at 
stage 1. There is no empirical evidence of that 
because the rules have changed since the 
evaluation of the Protection from Abuse (Scotland) 
Act 2001 took place, meaning that the findings are 
out of date. At that time, almost 40 per cent of 
victims said that they had experienced difficulty in 
making a contribution to their legal aid. 

The minister and the committee—in its stage 1 
report—have made it clear that they do not 
support section 2. Amendment 13 is, therefore, a 
compromise that seeks to grant emergency legal 
aid to victims who are unable to protect 
themselves, either because they cannot apply for 
legal aid or because they do not have access to 
their own resources. Amendment 13 makes it 
clear that those who obtain this assistance but do 
not qualify under ordinary circumstances must 

repay any sums due when they are able to safely 
access their resources. That means that they can 
access the protection immediately, but there will 
be no long-term cost to the public purse. 

The minister informs me that that is the case 
under current legal aid rules, but anecdotal 
evidence suggests that it does not always happen 
in practice. Amendment 13 puts that protection in 
the bill to ensure that everyone is aware that they 
can get support. 

Amendment 14 puts a duty on the Scottish 
Legal Aid Board to report on the availability of 
access to legal services. The Government placed 
a similar duty on the Legal Aid Board in the Legal 
Services (Scotland) Act 2010, but amendment 14 
puts a timeframe on the report and also ensures 
that it is laid before the Parliament. Ministers have 
the power to effect the provisions in section 2 of 
the bill. Amendment 14 would provide them with 
the information required to allow them to decide 
whether to do that. It would also allow for that 
information to be scrutinised by the Parliament. 

Amendments 13 and 14 are not my preferred 
option. I would have preferred the solution that 
was proposed in the bill, but I am trying hard to 
reach a consensus. 

Amendments 4 and 12, in the name of the 
minister, seek to remove section 2 without offering 
further protection. 

I move amendment 13. 

Fergus Ewing: Amendments 4 and 12 delete 
section 2 from the bill and make a consequential 
amendment to the long title. The Government has 
been opposed to section 2, which removes the 
legal aid means test, throughout the bill 
proceedings, as committee members will recall 
from stage 1. We have concerns about costs, 
which might range up to £1.5 million per year. We 
also have concerns about how section 2 would 
work when an action covers a domestic abuse civil 
protection order and other matters such as 
divorce, or contact and residence orders. So there 
are two general concerns: costs, and the impact 
on cases in which there are many other craves 
and issues in dispute and how that will work in 
practice, as the committee will remember from the 
persuasive and practical evidence that it took from 
the Law Society and the SLAB. Accordingly, the 
committee expressed some of its concern about 
section 2 in its stage 1 report.  

Rhoda Grant lodged amendment 13, which 
would also remove section 2, and I appreciate that 
there has been a spirit of compromise; I alluded to 
that earlier. However, amendment 13 would also 
introduce substantial further provisions. 
Regrettably, the Government does not support 
amendment 13 for a number of reasons. We are 
concerned that it lacks clarity. There is also a 
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possibility that it might make matters worse for 
victims rather than better, which is obviously not 
intended, but sometimes unintended 
consequences can arise. 

The first proposal in amendment 13 is that the 
SLAB would have to make legal aid available in 
the absence of an application, or without an 
application being determined, subject to three 
conditions being met. The conditions are set out in 
amendment 13 as conditions A, B and C—
probabilis causa and other provisions. However, 
without an application, it is unclear how the board 
could satisfy itself that those three conditions have 
been met. An application would, by definition, be 
necessary for the board to be satisfied that the 
three conditions had been met. 

12:00 

Even if the board could make those 
assessments, it might take longer than the current 
special urgency arrangements. I know that delay is 
most certainly not what is intended; in fact, I 
imagine that it is the opposite of what is intended. 
Any delay in the accessibility of legal aid in these 
circumstances can be a matter of severe concern 
for females, in particular, who are likely to be the 
pursuer seeking legal aid for these purposes. 

The current special urgency arrangements allow 
a solicitor in a set number of circumstances, which 
include moving for an order for a power of arrest, 
to carry out especially urgent work without 
consulting the board. Solicitors are merely 
required to tell the board within 28 days of starting 
the work that they have done so. That is the point 
at which the board makes the determination as to 
whether, at the time the work was undertaken, 
there was a probable cause and it was reasonable 
in the particular circumstances of the case. 

Condition B as proposed in amendment 13 is 
either that documents cannot safely be accessed 
or that the work is required as a matter of special 
urgency. That could suggest that the procedures 
might apply in cases where there is no special 
urgency, although I am not sure that that is the 
intention. 

Amendment 13 would require the board to 
disregard any resources if a person was unable to 
access them safely. In current law and practice, if 
someone has had to flee the home, the board can 
assess them as having no resources for legal aid 
purposes. I heard Rhoda Grant say that anecdotal 
evidence suggests that that might not happen. The 
fact is that it can happen. If there is a difficulty, I 
submit that it is a difficulty of practice and 
procedure, rather than one that requires legislative 
change. In any event, that is different from making 
a judgment about what is safe. Amendment 13 
might make matters less clear for the victim than 

they are under the current system, whereby, as I 
said, the board can assess someone as having no 
resources for legal aid purposes if they have had 
to flee the home. That is a practical and real 
dilemma for many females, in particular. Rhoda 
Grant is quite right to seek to bring the issue to the 
Parliament in this way. 

The Scottish Legal Aid Board has produced a 
comprehensive statement of its support for victims 
of domestic abuse, which I have sent to Rhoda 
Grant. Part of that is a duty, which at my 
instigation was inserted into the Legal Services 
(Scotland) Bill, to monitor the availability of legal 
aid throughout Scotland—a proactive duty 
incumbent on the SLAB for the very first time. 

Although we entirely sympathise with the 
objectives, it is for those reasons, as well as our 
concerns on financial grounds, that we consider 
amendment 13 unnecessary and potentially 
confusing. 

Rhoda Grant’s amendment 14 relates to the 
changes made, but not yet commenced, to the 
Legal Aid (Scotland) Act 1986 by section 141 of 
the Legal Services (Scotland) Act 2010. Once 
commenced, section 141 of the 2010 act will give 
the board the function of monitoring the availability 
and accessibility of legal services. 

Amendment 14 would introduce a separate and 
express requirement on the board to report on the 
availability and accessibility of legal services for 
persons seeking civil protection orders in relation 
to domestic abuse. It would also require ministers 
to lay that part of the report before the Parliament. 
With respect, I do not believe that those additional 
requirements are necessary to help implement the 
board’s new role in reporting on the availability 
and accessibility of legal services. The board is 
setting up an access to justice reference group. 
Members might recall our discussions on this 
matter in relation to the Legal Services (Scotland) 
Bill and my determination—I am not sure that I can 
use the word “insistence”, because I cannot insist 
that the board do anything—and strong wish that 
the board include Scottish Women’s Aid on that 
forum. I am pleased to say that Scottish Women’s 
Aid has been invited to join the group. The 
Government already recognises that access to 
justice for domestic abuse victims is important. 
Adding further specific duties and burdens may 
risk creating unnecessary work for no discernible 
benefit. 

For those reasons, I invite the committee to 
reject amendments 13 and 14 and to agree to 
Government amendments 4 and 12. 

Robert Brown: I substantially agree with the 
minister on these matters. It is important that 
people who suffer domestic abuse should have 
urgent access to legal aid as required. I do not 
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dissent from Rhoda Grant’s objective in all this, 
but, as the minister rightly says, the legal aid 
provisions already provide that, when there is 
difficulty in accessing documents and there is an 
urgent need to do so, certain resources can be 
disregarded. There ought to be a rule that we do 
not legislate when legislation already exists to deal 
with something. If there are technical problems, 
the on-going discussions between Rhoda Grant 
and the minister will take that forward if 
appropriate and changes can be made to the legal 
aid regulations and/or practice as required. 
Therefore, aside from the technical deficiencies of 
the amendment—which I had spotted, although 
not to the same extent as the minister, who has 
identified a number of points—I do not think that 
such a provision is the way forward. 

On the question of the report, I do not think that 
there is anything more to be said. We have dealt 
with the matter already and there is no point in 
gilding the lily. We have heard that there has been 
an advance in terms of the inclusion of Scottish 
Women’s Aid on the panel. 

For those reasons, I share the minister’s 
opposition to Rhoda Grant’s amendments. 

James Kelly: I support Rhoda Grant’s 
amendments 13 and 14. She has taken a 
pragmatic view on section 2. Concerns were 
expressed in evidence and in debate about 
singling out domestic abuse victims for priority in 
legal aid applications, specifically against the 
backdrop of a contracting legal aid budget. Rhoda 
Grant’s amendments acknowledge those 
concerns. She set out her position strongly at 
stage 1 and clearly still supports those arguments, 
but she wants the bill to be passed by the 
Parliament; therefore, she proposes to remove 
section 2. 

The guidelines on support that she seeks to put 
in statute already exist, although there is a 
difference of opinion between Rhoda Grant and 
the minister as to the practical effect of putting 
them in statute. However, at this stage, I am 
persuaded by her argument that the current 
arrangements are not given sufficient priority and 
focus. Including them in the bill will, I hope, give 
domestic abuse victims access to legal aid funds 
in appropriate circumstances. 

There have been comments about some 
technical aspects of amendment 13. However, we 
are only at stage 2 and Rhoda Grant’s policy 
intention is a reasonable one. If there are ways of 
improving the provision at stage 3, I am sure that 
she would be open to that. 

I also support amendment 14, which requires a 
report to be laid before the Parliament. Domestic 
abuse is a serious and high-profile issue, and 
there is cross-party support for the Parliament 

taking action on it. What Rhoda Grant seeks to do 
is in line with the support that we have seen in the 
Scottish Parliament for not only highlighting our 
concern, but monitoring domestic abuse victims’ 
access to legal aid. We need to ensure that that is 
taking place adequately and, if it is not, bring 
forward further measures to address the issue. 

Stewart Maxwell: I very much agree with 
Rhoda Grant’s intention in introducing the bill and 
I, too, hope that it will have positive, practical 
effects. For the reasons given by the minister and 
Robert Brown, however, amendment 14 is 
unnecessary. The expert group, which includes 
Scottish Women’s Aid, has a clear direction of 
travel that is welcome. 

On amendment 13, I will not rehearse the 
arguments in the stage 1 report and debate, which 
made clear the committee’s view. I accept James 
Kelly’s point that if there are any technical flaws, 
they can be tidied up at stage 3. My problem with 
amendment 13 is that Rhoda Grant may well have 
identified a problem in the practical, day-to-day 
implementation of the rules, but I do not believe 
that amendment 13 is the solution to that problem. 
The solution is for us to focus on the problem and 
go from anecdotal evidence to proper, solid, 
researched evidence and ensure that the practical 
difficulties are resolved so that women are not left 
in a position that would, I am sure, be abhorrent to 
us all—that must not happen. I think that the rules 
are in place to deal with that situation; if they are 
not being properly implemented, that is what must 
be focused on and dealt with. That can be done 
without legislation, so I do not support amendment 
13. 

The Convener: It was clear at the stage 1 
debate that there were difficulties with regard to 
section 2. Rhoda Grant has clearly recognised 
that, because amendment 13 would remove 
section 2 and substitute a wording that Rhoda 
Grant feels would assure what we all want, namely 
that the victims of this type of crime will have easy 
and ready access to legal aid. When someone is 
concerned enough to take the trouble to try to 
come up with a satisfactory solution, as Rhoda 
Grant has done, it is incumbent on us all to give 
the matter the greatest consideration. I have given 
the matter considerable thought, I can assure you, 
but the difficulty with amendment 13 is that it 
would make the situation less clear. There is also 
a cost implication, because I am not naive enough 
to think that all the costs would be recovered, 
despite amendment 13’s provisions in that regard. 
As I said, a lot of work has gone into amendment 
13, but at the end of the day I cannot be 
persuaded that it is the appropriate way forward. 

I can see amendment 14’s direction of travel, 
but the problem that it addresses is remedied by 
the fact that the regulations that will apply to the 
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Scottish Legal Aid Board will enable the 
appropriate figures and the monitoring of the 
situation to be well scrutinised by members of the 
Scottish Parliament. On that basis, I am not 
minded to support amendment 14, either, although 
I acknowledge the thought process behind the 
amendment.  

Amendment 4, which of course is the minister’s 
amendment, will remove section 2 simpliciter. I am 
persuaded that that is the way forward. 

I ask Rhoda Grant to wind up and indicate 
whether she will press or withdraw her 
amendments. 

12:15 

Rhoda Grant: I have listened carefully to the 
committee’s and the minister’s comments. I am 
also grateful to the minister for putting on record 
the current situation, which is very helpful. 
Obviously, I do not wish amendment 13 to build in 
delays in the current process, so I intend to 
withdraw it and consider the matter further to see 
whether a similar amendment will be required at 
stage 3. 

On amendment 14, I obviously welcome the fact 
that Scottish Women’s Aid is now on the access to 
justice reference group. I am very pleased about 
that, but there is a large amount of anecdotal 
evidence about access to justice and I am not 
convinced that the approach will entirely solve the 
problem. I need to reflect on the issue. I will 
consider whether it is possible to amend the 
legislation on legal services to make it clear that 
the access to justice reference group must look at 
and report separately on domestic abuse. During 
my work on the bill it has been clear that the 
evidence on domestic abuse is muddled, because 
it is mixed with a range of factors and it is difficult 
to pull out figures that relate only to domestic 
abuse. 

I welcome further discussions with the minister. I 
intend not to move amendment 14 and to reserve 
my position until stage 3. I ask the committee to 
defer amending the long title of the bill until then. 

The Convener: Let us deal with matters as we 
get to them. Believe me, it will make life simpler. 

Amendment 13, by agreement, withdrawn. 

Amendment 4 moved—[Fergus Ewing]—and 
agreed to. 

After section 2 

Amendment 14 not moved. 

The Convener: We move on to interdicts, 
breach of which is an offence. Amendment 15, in 
the name of Rhoda Grant, is grouped with 
amendments 15A to 15C, 16, 5, 5A, 17, 7 and 18. 

I draw members’ attention to the pre-emption 
information in the groupings paper. 

Rhoda Grant: I will explain the background to 
the amendments. The committee and the minister 
supported the policy objectives of section 3 at 
stage 1, but there were a number of issues to 
resolve, not least the definition of domestic abuse. 
We discussed the issue with the minister and his 
team and we consulted the Lord Advocate and the 
Crown Office and Procurator Fiscal Service, and 
three issues became apparent. 

First, we need to name or identify the interdict at 
an early stage, so that everyone who is involved 
knows without doubt that it is an interdict, breach 
of which is a criminal offence. 

Secondly, there are complications to do with the 
relationships that are covered and how we define 
a boyfriend-girlfriend relationship. The definition in 
section 4 refers to 

“a partner in an established relationship of any length”. 

The whole definition has been unpopular, and the 
phrase “of any length” did not find favour 
anywhere. Boyfriend-girlfriend relationships are 
covered by the Protection from Abuse (Scotland) 
Act 2001 and not to include them in the bill would 
be to take a retrograde step. 

Thirdly, currently the power of arrest in interdicts 
is time limited—it lapses after a set period of 
time—so protection under the bill would also 
cease. After a great deal of reflection, the bill team 
thought that the best approach would be to 
introduce a new interdict, called a domestic abuse 
interdict. Naming the interdict would provide 
clarity, because it would be obvious to everyone 
that breach of such an interdict would be a 
criminal offence. The criminal offence of breach of 
the new interdict would not cease when the power 
of arrest expired. 

Amendment 15, which provides for the new 
interdict, includes a definition of a boyfriend-
girlfriend relationship. Amendments 15A to 15C 
are designed to give the committee a choice of 
definition. My favoured option is in amendment 15 
and is: 

“a partner in an established relationship of a non-platonic 
nature with B”. 

It is clear from the definition that the relationship 
might not involve sexual intercourse but is a 
romantic relationship. It does not depend on 
marriage, civil partnership or cohabitation. 

The option in amendment 15A is: 

“a partner in an established relationship with B”. 

That does not include the offending phrase “of any 
length”, which is in section 4. It uses the definition 
that is used in the Protection of Children and 
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Prevention of Sexual Offences (Scotland) Act 
2005. 

Amendment 15B offers the option of A being 

“in a sexual relationship with B” 

which, under amendment 15C, is defined as  

“a relationship” 

that 

“need not involve sexual intercourse”. 

That definition is currently used by the legal 
system with regard to sexual assault. 

Amendment 16 ensures that the new interdict 
has to be served before it comes into force and 
that from that time any breach is a criminal 
offence. 

Amendment 5, in the name of the minister, 
deals with the same issues. As I have said before, 
I believe that although we have the same goals, 
we have different ways of reaching them, and I am 
concerned that amendment 5 will cover only those 
people who are in formalised relationships or are 
cohabiting. In 2009-10, the reported incidence of 
domestic abuse decreased in every age group 
apart from the under-18s—the group in which 
relationships are most likely to be of the boyfriend-
girlfriend type—and I simply do not believe that we 
can leave people in that situation unprotected. 

Moreover, amendment 5 does not name the 
interdict, recognise its difference from other 
interdicts or deal with the problem of lapsing 
powers of arrest. By lodging amendment 5A, I 
have sought to amend amendment 5 to include 
boyfriend-girlfriend types of relationships by using 
the definition set out in the lead amendment. 
Amendment 18 makes clear on the interdict the 
expiry date of the powers of arrest and that, while 
the powers of arrest are in force, any breach of the 
interdict is a criminal offence. However, even with 
those changes, we are not clear whether 
amendment 5 is actually the best way forward and 
I urge the committee to support amendment 15 
instead. 

Amendment 17 is consequential on amendment 
15 and ensures that the new interdict is penalised. 

I move amendments 15 and 15A. 

Fergus Ewing: I am most happy to consider the 
anecdotal evidence and other issues that the 
member in charge mentioned in relation to the 
previous group and will also ask SLAB to detail 
what it is doing to implement the duties that are 
incumbent on it. That might help both the member 
in charge and the committee. 

Amendments 5 and 7, which are in my name, 
provide crucial clarity on when breach of an 
interdict is a criminal offence. Amendment 5 

adjusts section 3 to define more clearly and limit 
the circumstances in which it will be a criminal 
offence to breach an interdict and to make it an 
offence to breach any future interdict with a live 
power of arrest that protects a person from abuse 
by their current or former spouse, civil partner or 
cohabitee. It retains the need for a power of arrest 
to be attached under the Protection from Abuse 
(Scotland) Act 2001 and, in addition, to apply only 
to interdicts that are granted once section 3 comes 
into force. Amendment 5 limits the categories of 
interdict to which section 3 applies by reference to 
the normally accepted categories of partners—in 
other words, spouses, civil partners and cohabiting 
couples. I will come to Rhoda Grant’s point in a 
moment, but we believe that our amendment 5 
provides the required certainty and does not dilute 
our focus on domestic abuse by casting the net 
too widely. Amendment 7 clarifies that it is an 
offence to breach an interdict to which section 3 
applies. 

I am happy to consider further with the member 
in charge and before stage 3 the issues that she 
has raised in her amendments. However, we have 
some concerns, and it would be useful to set them 
out on the record and for the benefit of members 
who are taking part in this important debate. 
Amendments 15 and 16 make it an offence to 
breach an interdict that protects a person from 
domestic abuse by a partner in an established 
relationship of a non-platonic nature and prohibit 
that partner from entering or remaining in a place, 
for example the family home. Amendments 15A 
and 15B offer alternatives, and amendment 15C 
sets out what a sexual relationship is. 

Amendment 5A seeks to amend Government 
amendment 5 by extending it to a partner in an 
established relationship of a non-platonic nature. I 
understand what the member in charge of the bill 
is trying to do. I can see the argument that people 
in other types of relationships—people who are 
not married, civil partners or cohabitants—might 
require to be protected in a similar way. We all 
probably accept that argument, but the difficulty 
lies in establishing what distinguishes people in 
those other types of relationships from people who 
are not in them. The fact that Rhoda Grant has 
offered drafting alternatives shows that there are 
difficulties in that area. 

What is “non-platonic”? What is “established”? 
Indeed, what is “a sexual relationship”? We all 
know—especially the lawyers among us—that 
litigation is made of the interpretation of such 
phrases. Phrases such as “non-platonic” and “a 
sexual relationship” leave much scope for 
complicated arguments to be made by defence 
lawyers in criminal proceedings, in which all of 
us—including non-lawyers—know that matters of 
definition are key. 
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In Government, we wrestled with concepts such 
as intimate relationships and boyfriends and 
girlfriends, and concluded that it was difficult to go 
down that route because of the need for clarity on 
when a breach of an interdict becomes a criminal 
offence and because adopting a wider approach 
would, as I have said, reduce the focus on 
domestic abuse. In domestic abuse, the 
vulnerability of the victim might result from 
emotional, financial or physical dependency; a 
devotion to protect others, for example children; or 
a variety of those factors. Such aspects may 
feature more strongly in the context of 
relationships in which individuals are living or have 
lived together. 

We have other concerns about the 
amendments. Subsection (1) of the new section 
that amendment 15 proposes to insert would apply 
only to an interdict that was granted on the 
application of the person who sought to be 
protected, but it is possible that an interdict would 
be sought on their behalf. Subsection (2)(a) of the 
new section refers to interdicts that are granted for 
the purpose of protecting against domestic abuse, 
but it may not be clear what is covered by that. In 
addition, an interdict that was granted for the 
purposes of subsection (2)(b) of the new section 
would not necessarily protect against domestic 
abuse. 

It appears from amendment 16 that the intention 
is that a breach of an interdict to which section 3 
applies will be a criminal offence, regardless of 
whether a power of arrest was attached to it, but 
amendment 18 provides that notifications of 
powers of arrest will have to include 

“a statement that, while the power of arrest is in effect, 
breach of the interdict is an offence”. 

Therefore, it appears that amendments 16 and 18 
are contradictory. However, I share Rhoda Grant’s 
policy aim in amendment 18 of providing as much 
clarity as early as possible on when a breach of an 
interdict is a criminal offence. I emphasise that, as 
I have said, my officials and I are happy to discuss 
further with her how we can provide such clarity. 
Amendment 18 contains many useful ideas, which 
I wish to follow up with her. 

To sum up, I ask the committee to note that I will 
discuss further with the member in charge of the 
bill the issues relating to abuse of people who are 
not married, are in a civil partnership or are 
cohabiting, and the ideas behind amendment 18 
on how to provide clarity at an early stage on 
when breach of an interdict will be a criminal 
offence. On that basis, I invite the committee to 
reject amendments 15, 15A to 15C, 16, 5A, 17 
and 18, and to agree to Government amendments 
5 and 7. 

Robert Brown: This is an extraordinarily difficult 
area, as we all know. We are faced with an almost 
bewildering number of alternatives, which does 
credit to Rhoda Grant’s attempts to get a definition 
that will work. The minister’s offer to consider 
further the issues that amendment 18 addresses, 
not least the time limit on the power of arrest, is 
helpful and I support it. 

At least from my perspective, the phraseology 
about the non-platonic nature of relationships and 
the stuff—for goodness’ sake—in amendment 
15C, which tries to define in almost obscene detail 
what a sexual relationship is, frankly do not lend 
themselves to any sort of judicial determination. In 
dealing with such issues, a clear-cut situation is 
required that is based on objective, outside 
evidence. Therefore, I do not think that the 
provisions are workable in practice. 

12:30 

Rhoda Grant also used the odd phrase 
“romantic relationship”. I would have thought that 
the one thing that a domestic abuse situation 
would not be is romantic, although I understand 
what she is trying to get at in terms of the 
relationship’s not amounting to cohabitation. The 
minister has said that he will consider the issue. 

There are several other minor points to mention. 
New subsection (2) in amendment 15 refers to the 
purposes of the interdict, but it is not entirely 
clearly whether 

“protecting A from domestic abuse by B” 

and 

“prohibiting B from entering” 

are alternatives. There could be odd 
consequences from that, one way or another. 
Furthermore, a definitional section that goes on for 
the best part of two pages does not add clarity for 
those who have to operate the matter in that kind 
of way. The same applies to some of the other 
things. 

The minister’s definition deals in a traditional 
and satisfactory way with both same-sex and 
opposite-sex partnerships of the cohabiting variety 
as well as of the marriage variety. The fact that it 
refers to a person who is or was in such 
partnerships also covers situations in which 
people have split up. The situation that it does not 
entirely deal with, which Rhoda Grant has touched 
on, is that in which there has never been 
cohabitation but in which there may be issues of 
on-going harassment because one partner feels 
that they have power over the other partner in the 
relationship. It may be that that area simply cannot 
be dealt with in the bill because of its complexity, 
and there may be other ways of tackling it. The 
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minister is going to consider that, and I will be 
interested in the outcome of the discussions. 

I do not think that amendment 15 quite does the 
trick. 

James Kelly: There is no doubt that this is a 
complex area and that we have a complex set of 
amendments, which leads on from the proposed 
deletion of section 4. The bill will not contain a 
definition of domestic abuse, and there will need to 
be further clarification of the interdict issue. Rhoda 
Grant has clearly wrestled with the matter and her 
amendments show the different thought processes 
that she has gone through on it, although her 
preferred option is amendment 15. There have 
been comments about the nature of the 
amendments, to which she will return in her 
summing up. 

I have some sympathy with amendment 16, 
which would confer more wide-ranging powers 
and give greater protection to victims of domestic 
abuse. 

Amendment 17 is preferable to amendment 7, 
as it specifies domestic abuse. 

I note the minister’s comment that amendments 
16 and 18 are contradictory. I hope that Rhoda 
Grant will reflect on that and continue the 
discussion if she feels that to be the case. 

Stewart Maxwell: I support amendment 5, 
which deals with the problem of having to have a 
definition. It offers a tight definition of domestic 
abuse that most of us understand. 

My problem with amendment 15 is to do with the 
wording in new subsection 1(d), which others have 
already mentioned. It refers to 

“a partner in an established relationship of a non-platonic 
nature with B.” 

I have some difficulty in understanding exactly 
how that would be understood. Unfortunately, 
although I understand why, it harks back to the 
wording in section 4(1)(a)(ii): 

“a partner in an established relationship of any length”. 

I can understand why the member in charge of the 
bill wishes to insert the wording in amendment 15, 
but my problem with that is the same problem that 
I had with the definition in section 4, which is that if 
we widen, we also weaken, and we will lose focus 
in our attempts to deal with domestic abuse. 
Amendment 15 is in danger of straying into that 
territory. 

It would be difficult to define when a relationship 
crossed the line and a boyfriend-girlfriend 
relationship moved into the area of 

“a partner in an established relationship of a non-platonic 
nature with B”, 

where an assault would be domestic abuse as 
opposed to an assault of some other description. 

The law protects people from assault in any 
relationship. I am more comfortable with that 
definition of how people are protected in a 
relationship, which applies irrespective of how long 
the two people have been going out. Whether they 
have had only the first date or the relationship has 
existed for several years, the two people are 
protected by the law in relation to any assault by 
one party on the other. We should not risk diluting 
our focus on domestic abuse by trying to include 
such relationships in the definition of domestic 
abuse. For that reason in particular, I do not 
support amendment 15. 

Nigel Don: Having heard Stewart Maxwell’s 
comments, I endorse everything that he has just 
said. 

The Convener: As has already been 
commented upon, we have before us a plethora of 
amendments that are predicated on the difficulties 
of definition. We anticipated that at stage 1. It is 
not easy to come up with a satisfactory definition. 
If it was, I would have lodged an amendment as 
well, but I could not find a wording that I 
considered appropriate. I would not in any way 
criticise anyone for coming up with a wording, 
because at least they could argue that they made 
an effort so to do, and in Rhoda Grant’s case she 
has done that in a most constructive manner. 

However, a number of the amendments are 
fraught with difficulties of definition. As has been 
said, a relationship that is platonic to one person 
will not be so to someone else, and the definition 
of a sexual relationship is also subject to varying 
levels of interpretation. We are left trying to come 
up with an answer, but we might reflect that one 
would require the wisdom of Solomon to make 
such a determination. 

I am not persuaded that amendment 15—which, 
as Robert Brown said, is lengthy and perhaps a 
little convoluted—is the answer, because the more 
room we make for misinterpretation or selective 
interpretation, the more problematic the situation 
becomes. At this stage—I stress that it is my view 
at this stage, because there is a dialogue still to be 
had—I am persuaded by the minister’s 
amendment 5. However, I heard what Ms Grant 
and Mr Ewing said about further discussion on the 
matter, and I direct them both down that route. 

I ask Rhoda Grant to wind up and say whether 
she wishes to press or withdraw amendment 15A. 

Rhoda Grant: I am grateful to the committee for 
spending time on this issue, which I recognise is 
not straightforward. I am also grateful to the 
minister for saying that he will be happy to work 
with us further on the issue. 
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We drafted a long amendment because the 
issue needs clarity, and our amendment 15 at 
least tries to provide that. It is clear that 
amendments 5 and 15 have different approaches. 
Our amendment 15 seeks to create a new interdict 
and get rid of the confusion with the existing 
interdicts. That is the main difference between our 
approach and the minister’s. Neither of the 
amendments is retrospective. 

My real concern, however, is about the nature of 
boyfriend-girlfriend relationships. Last year, 11,379 
people in that category contacted the police 
regarding domestic abuse, which puts an onus on 
all of us to allow such people to be protected 
under the bill. 

Domestic abuse is not always assault, and I 
note what members have said about assault being 
dealt with by the courts, but many of the victims do 
not currently receive satisfaction or protection 
through the courts. It is imperative that any 
amendment that the committee agrees to covers 
that type of relationship, otherwise we will fail 
those people. They are already covered by the 
Protection from Abuse (Scotland) Act 2001, and it 
is only right that they should have the further cover 
that the bill offers. 

I am happy to work with the minister on these 
amendments to try to find solutions to the problem. 
I am happy for amendment 15 to be amended at 
stage 3 to make it workable, but there is a point of 
principle with regard to whether we create a new 
interdict or try to change interdicts that are already 
in statute. Those are two different approaches, 
and it would be helpful if the committee considered 
the amendments in that light. That would at least 
give us some guidance on how to move forward. I 
will press amendment 15. 

The Convener: We are talking about 
amendment 15A. 

Rhoda Grant: Can I withdraw amendment 15A? 

The Convener: We will come to amendment 15 
in a moment. This is going to be complicated. 

Amendment 15A, by agreement, withdrawn. 

Amendments 15B and 15C not moved. 

The Convener: The question is, that 
amendment 15 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Butler, Bill (Glasgow Anniesland) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 

Against 
Aitken, Bill (Glasgow) (Con) 
Brown, Robert (Glasgow) (LD) 

Don, Nigel (North East Scotland) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 15 disagreed to. 

Section 3—Breach of interdict with power of 
arrest 

The Convener: Amendment 16, in the name of 
Rhoda Grant, was debated with amendment 15. If 
amendment 16 is agreed to, I cannot call 
amendment 5, or as a consequence amendment 
5A, on the grounds of pre-emption. 

Amendment 16 not moved. 

Amendment 5 moved—[Fergus Ewing]. 

Amendment 5A moved—[Rhoda Grant]. 

The Convener: The question is, that 
amendment 5A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Butler, Bill (Glasgow Anniesland) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 

Against 
Aitken, Bill (Glasgow) (Con) 
Brown, Robert (Glasgow) (LD) 
Don, Nigel (North East Scotland) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 5A disagreed to. 

Amendment 5 agreed to. 

The Convener: The next group is on the 
maximum period of imprisonment on summary 
conviction. Amendment 6, in the name of Rhoda 
Grant, is the only amendment in the group. 

12:45 

Rhoda Grant: Amendment 6 is technical and 
seeks to bring the bill into line with the Criminal 
Proceedings etc (Reform) (Scotland) Act 2007, 
which provides for a maximum penalty in summary 
proceedings of 12 months; as it stands, the bill 
provides for six months. 

I move amendment 6. 

Fergus Ewing: We support this technical 
amendment, which we suggested. 
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The Convener: So says the minister, with all 
due immodesty. I presume that you do not want to 
wind up, Ms Grant. 

Rhoda Grant: No. 

Amendment 6 agreed to. 

Amendment 17 not moved. 

Amendment 7 moved—[Fergus Ewing]—and 
agreed to. 

Section 3, as amended, agreed to. 

After section 3 

Amendment 18 moved—[Rhoda Grant]. 

The Convener: The question is, that 
amendment 18 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Butler, Bill (Glasgow Anniesland) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 

Against 
Aitken, Bill (Glasgow) (Con) 
Brown, Robert (Glasgow) (LD) 
Don, Nigel (North East Scotland) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 18 disagreed to. 

Section 4—Meaning of “domestic abuse” 

Amendment 8 moved—[Rhoda Grant]—and 
agreed to. 

Before section 5 

The Convener: The next group is on ancillary 
provision and commencement. Amendment 9, in 
the name of Rhoda Grant, is grouped with 
amendments 10 and 11. 

Rhoda Grant: I should say that the minister had 
some dealings with amendments 9, 10 and 11 in 
my name, too; he does not have to put that on the 
record himself. 

Again, the amendments are technical. 
Amendment 9, which was requested by the 
Subordinate Legislation Committee, allows for 
ancillary provisions to be made under the 
affirmative procedure. Amendment 10 provides for 
those powers to commence once royal assent has 
been received. Amendment 11 allows for the bill to 
commence three months after the day on which 
the bill receives royal assent. 

I move amendment 9. 

The Convener: The amendments appear to be 
fairly straightforward. Are there any other 
contributions? 

Nigel Don: I welcome amendment 9, bearing in 
mind the fact that a comment was made that a 
similar provision in the Long Leases (Scotland) Bill 
was the wrong way forward. It is crucial to have 
such provisions in legislation, and this is precisely 
the kind of bill for which they become so important, 
for precisely the reasons that are on the record. It 
is unlikely that we will find that we have missed 
nothing. It is almost certain that we will have to 
return to the legislation and we do not want to 
have to come back to primary legislation to pick up 
things that have been well discussed but which 
were simply missed on the way. 

The Convener: Against the background of that 
glowing endorsement, does the minister have 
anything to add? 

Fergus Ewing: We support these necessary 
and worthy amendments. 

The Convener: Ms Grant, do you feel the need 
to wind up? 

Rhoda Grant: No. 

Amendment 9 agreed to. 

Section 5—Short title and commencement 

Amendments 10 and 11 moved—[Rhoda 
Grant]—and agreed to. 

Section 5, as amended, agreed to. 

Long Title 

Amendment 12 moved—[Fergus Ewing]—and 
agreed to. 

Long title, as amended, agreed to. 

The Convener: That ends stage 2 
consideration of the bill. There is clearly still a bit 
of work to be done but, in view of the obvious 
goodwill that exists, I am confident that that can be 
achieved. 

12:49 

Meeting suspended. 
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An Act of the Scottish Parliament to amend the Protection from Harassment Act 1997 by making 
provision in relation to harassment amounting to domestic abuse; to make breach of an interdict 
relating to domestic abuse with a power of arrest attached an offence; and for connected 
purposes. 
 
 

Non-harassment orders 5 

1 Amendment of the Protection from Harassment Act 1997 

(1) In section 8 (harassment) of the Protection from Harassment Act 1997 (c.40), after 
subsection (1) insert–– 

“(1A) Subsection (1) is subject to section 8A.” 

(2) After that section insert–– 10 

“8A Harassment amounting to domestic abuse 

(1) Every individual has a right to be free from harassment and, accordingly, a 
person must not engage in conduct which amounts to harassment of another 
and— 

(a) is intended to amount to harassment of that person; or 15 

(b) occurs in circumstances where it would appear to a reasonable person 
that it would amount to harassment of that person. 

(2) Subsection (1) only applies where the conduct referred to amounts to domestic 
abuse. 

(3) Subsections (2) to (7) of section 8 apply in relation to subsection (1) as they 20 
apply in relation to subsection (1) of that section but with the following 
modifications–– 

(a) in subsections (2) and (4), the words “course of” are omitted;  

(b) for subsection (3) there is substituted— 

 “(3) For the purposes of this section— 25 

 “conduct”–– 

 (a) may involve behaviour on one or more than one 
occasion; and 

 (b) includes—  

319



2 Domestic Abuse (Scotland) Bill 
 

(i) speech; and 

(ii) presence in any place or area; and 

 “harassment” of a person includes causing the person alarm or 
distress.”; and 

(c) in subsection (4)(b), for “pursued” substitute “engaged in”.” 5 

(3) In section 9(1) (breach of non-harassment order) of that Act, after “section 8” insert “or 
section 8A”. 

(4) In section 18B(1) (actions of harassment) of the Prescription and Limitation (Scotland) 
Act 1973 (c.52), after “section 8” insert “or section 8A”. 

(5) In section 10(1) (interpretation) of the Damages (Scotland) Act 1976 (c.13), in the 10 
definition of “personal injuries”, after “section 8” insert “or section 8A”. 

 
Breach of interdict with power of arrest 

3 Breach of interdict with power of arrest 

(1) This section applies where— 

(za) on or after the date on which this section comes into force, an interdict is granted 15 
against a person (“A”) for the protection of a person who is (or was)— 

(i) A’s spouse, 

(ii) A’s civil partner, or 

(iii) living with A as if they were husband and wife or civil partners, 

(a) a power of arrest is attached to the interdict under section 1(1A) or (2) of the 20 
Protection from Abuse (Scotland) Act 2001 (asp 14), and 

(b) that power of arrest is in effect. 

(2) A person who breaches an interdict to which this section applies is guilty of an offence.  

(3) A person guilty of an offence under subsection (2) is liable–– 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 25 
to a fine not exceeding the statutory maximum or to both, 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine or to both. 

(4) Following conviction, a breach of an interdict to which this section applies is not 
punishable other than in accordance with subsection (3). 30 

(5) Where a person is convicted of an offence under this section in respect of any conduct, 
that conduct is not punishable as a contempt of court. 

(6) A person cannot be convicted of an offence under this section in respect of any conduct 
which has been punished as a contempt of court. 

(7) In this section, “interdict” includes interim interdict. 35 

320



Domestic Abuse (Scotland) Bill 3 
 

General 

4A Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make such incidental, 
supplementary, consequential, transitional, transitory or saving provision as they 
consider appropriate for the purposes of, in consequence of, or for giving full effect to, 5 
any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 10 

 
5 Short title and commencement 

(1) This Act may be cited as the Domestic Abuse (Scotland) Act 2010. 

(2) This Act, except section 4A and this section, comes into force three months after the day 
on which the Bill for this Act receives Royal Assent. 
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REVISED EXPLANATORY NOTES 

 

 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Order, these revised 
Explanatory Notes are published to accompany the Domestic Abuse (Scotland) Bill (introduced 
in the Scottish Parliament on 27 May 2010) as amended at Stage 2.  Text has been added or 
deleted as necessary to reflect amendments made to the Bill at Stage 2 and these changes are 
indicated by sidelining in the right margin. 

INTRODUCTION 

2. These Explanatory Notes have been prepared by Clare Connelly, legal academic and 
solicitor and James Clark LL.B. (Hons), Dip. L.P. on behalf of Rhoda Grant, the member in 
charge of the Bill. They have been prepared to assist the reader of the Bill and to help inform 
debate on it. They do not form part of the Bill and have not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

SUMMARY AND BACKGROUND TO THE BILL 

4. The Bill amends the law relating to civil protection orders where these are sought by 
victims of domestic abuse. 

5. The Bill will introduce a new section into the Protection from Harassment Act 1997 (“the 
1997 Act”) which removes the requirement to show a course of conduct before a non-harassment 
order can be granted in civil proceedings involving domestic abuse; only one incident of 
harassing behaviour would be required in these circumstances. 

6. The Bill also introduces a new offence, criminalising the breach of an interdict with a 
power of arrest where domestic abuse is involved. 
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COMMENTARY ON SECTIONS 

Section 1: Amendment of the Protection from Harassment Act 1997 

7. Section 1 of the Bill inserts a new section into the 1997 Act (section 8A).  By virtue of 
section 8A(2), this new section only applies wherever the conduct which has led to the pursuer 
bringing the action of harassment to court amounts to domestic abuse.  Section 1(1) establishes 
that where this is the case, the provisions of section 8A qualify those found in section 8 with 
regard to an action of harassment.   

8. Section 8A(1) repeats the general principle, found in section 8 of the 1997 Act, that an 
individual has a right to be free from harassment.  It differs from section 8 however, in that it 
removes the reference to a course of conduct and, instead, provides that a person must not 
engage in conduct which will amount to harassment.   

9. Section 8A(3) provides that modified versions of sections 8(2) to 8(7) of the 1997 Act 
apply whenever an action of harassment arises in accordance with section 8A(2).  In particular, 
subsection (3)(b) provides an altered definition of conduct to be used when this new section is 
engaged – conduct includes speech and presence in any place or area and may involve behaviour 
on one or more than one occasion. 

10. The resulting effect of these changes is that a person need only present evidence of one 
occasion of harassing conduct before an action of harassment will be successful.  There is no 
need to show that conduct has taken place repeatedly. 

11. Section 1 also makes other consequential amendments in order to ensure consistent 
treatment between those non-harassment orders granted under section 8 and those granted under 
the new section 8A. 

Section 3: Breach of interdict with power of arrest 

12. Section 3(2) of the Bill makes it a criminal offence to breach an interdict to which section 
3 applies. 

13. Section 3(1) provides that section 3 applies where an interdict made on or after the 
coming into force of section 3 (which will be 3 months after the day on which Royal Assent is 
received) protects a person from their current or former spouse, civil partner or cohabiting 
equivalent.  In addition, the interdict must also have a power of arrest attached under the 
Protection from Abuse (Scotland) Act 2001 and this power must be in effect at the time the 
interdict is breached. 

14. Section 3(3) provides that this offence is punishable, on conviction on indictment, by 
imprisonment for a term not exceeding five years or by a fine, or by both such imprisonment and 
such fine; and on summary conviction, by imprisonment for a period not exceeding twelve 
months or by a fine not exceeding the statutory maximum, or by both such imprisonment and 
such fine.  
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15. The new offence does not replace the option of pursuing a civil hearing for contempt of 
court.  For this reason, sections 3(5) and 3(6) are included in order to deal with the issue of 
double jeopardy.   Where an abuser is convicted for breaching the interdict in a criminal court, 
the breach will not be punishable as contempt of court and vice versa. 

Section 4A: Ancillary provision 

16. Section 4A confers on the Scottish Ministers a power to make by order any incidental, 
supplementary, consequential, transitional, transitory or saving provision which they consider 
appropriate for the purpose of, in consequence of, or for giving full effect to any provision in the 
Bill.  Such an order may modify any enactment.  Subsection (3) provides that all orders under 
this section will be subject to affirmative Parliamentary procedure.  By virtue of section 5(2), this 
section comes into force on the day after Royal Assent, allowing orders under this section to be 
made prior to the coming into force of sections 1 and 3 (3 months after the                  
day on which Royal Assent is received) if necessary. 
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REVISED FINANCIAL MEMORANDUM 

 
 
 
CONTENTS  

1. As required under Rule 9.7.8B of the Parliament’s Standing Orders, this revised Financial 
Memorandum is published to accompany the Domestic Abuse (Scotland) Bill (introduced in the 
Scottish Parliament on 27 May 2010) as amended at Stage 2.  This document has been prepared 
on behalf of Rhoda Grant, the member in charge of the Bill.  It does not form part of the Bill and 
has not been endorsed by the Parliament. 

2. Text has been added or deleted as necessary to reflect the amendments made to the Bill at 
Stage 2 and these changes are indicated by sidelining in the right margin.  The principal changes 
relate to the removal of section 2 from the Bill.   Sidelining is also used to indicate where 
updated figures which have become available since publication of the original Financial 
Memorandum have been included.  However, this document does not seek to fully reflect all of 
the views on potential costs of the Bill expressed at Stage 1. 

INTRODUCTION 

3. The Bill aims to increase access to justice for victims of domestic abuse and will enable 
police and prosecutors to provide a more robust response to breached civil protection orders, 
which in turn may deter abusers from further abusive action.  The Bill will amend the current 
legislation relating to non-harassment orders (NHOs) and will also introduce a new criminal 
offence in order to achieve these aims. 

4. The main costs likely to arise from the Bill relate to an anticipated increase in the number 
of cases brought to court for NHOs and interdicts with a power of arrest.  These costs will fall on 
the Scottish Administration.  

METHODOLOGY AND STRUCTURE OF MEMORANDUM  

Overview 

5. In trying to estimate the extent to which costs might increase, efforts were made to obtain 
information on current costs, to produce a base level to work from. 

6. The police, Scottish Legal Aid Board (SLAB) and the Scottish Court Service (SCS) all 
have some information.  However, consideration of these different sets of data highlights certain 
difficulties: 
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• the different sources of data show differing numbers of cases and diverging trends in 
the number of cases.  So, for example, applying the same percentage increase in 
cases in different contexts e.g. legal aid costs and police costs cannot be guaranteed 
to produce equally accurate estimates – the police, for instance, might be involved in 
some cases which do not currently make their way into the legal aid figures but 
which will as a result of the Bill changes; 

• also, SLAB and SCS information does not necessarily distinguish between domestic 
abuse and non-domestic abuse cases.  Also, SLAB data includes both pursuers and 
defenders, when the Bill is aimed at protecting pursuers; 

• SLAB data is considered to be generally the most accurate, although part-year data 
for 2009-10 have been considered in preparing this Memorandum rather than full-
year data for any previous year, given that the current rules on eligibility have only 
been in place since April 2009. 

7. For these reasons it is impossible to accurately quantify the costs arising from the Bill.   

Available information 

8. Police recorded incidents and cases recorded by SLAB indicate the number of domestic 
abuse related incidents. Whilst there is data that records repeat victimisation there is no robust 
statistical information available regarding rates of repeat offenders in relation to domestic abuse 
incidents. 

9. Police recorded data regarding incidents of domestic abuse show that in 2009-2010, 51,926 
incidents of domestic abuse were recorded1. 62 per cent of the incidents led to the recording of at 
least one crime or offence2. Where information was available, data shows that 57 per cent 
recorded incidents involve repeat victimisation while 36 per cent involved four or more previous 
incidents3. 

10. The number of interdicts and NHOs granted by the SCS in relation to domestic abuse are 
not available.  The SCS does not have robust statistical recording systems that would allow the 
identification of domestic abuse related interdicts or NHOs. 

11. Information relating to the number of interdicts and NHOs initiated through Sheriff Courts 
is available.   However, it is not clear if, or how many, of these NHOs or interdicts relate to 
domestic abuse cases.  Data obtained clearly shows disparities between recorded incidents of 
domestic abuse and those who pursue legal protection. 

12. The data provided by SLAB is the most comprehensive data in regards to protection orders 
and access to legal aid.  Within the data obtained it outlines legal aid cases that were seeking 
protection orders.  This covers civil legal aid applications under the following headings: 
interdict, NHOs, interdict non-molestation, Protection from Abuse (Scotland) Act 2001, power 

                                                 
1 Statistical Bulletin: Crime and Justice Series: Domestic Abuse Recorded by the Police in Scotland, 2009-10 
2 Ibid. 
3 Ibid. 
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of arrest and, breach of interdict cases4.  It also includes advice and assistance case applications 
under the following headings: breach of interdict, harassment, interdict, NHOs and Protection 
from Abuse (Scotland) Act 2001.  The cases do not isolate the protection orders that are sought 
in relation to domestic abuse and include figures for orders that will not be affected by the terms 
of this Bill.   

13. SLAB data used does not distinguish between pursuers and defenders.  The data does not 
indicate the amount of costs and cases allocated to pursuers or defenders.  Therefore, the data 
also includes legal aid provided to defenders. 

Structure of Memorandum 

14. The remainder of this Memorandum considers separately the likely costs of sections 1 
and 3 of the Bill on the Scottish Administration, before examining the overall cost impact of the 
Bill on local authorities and other bodies, individuals and businesses.  Potential savings are 
considered under the relevant cost headings.  A summary is provided at the end. 

15. Section 1 amends the Protection from Harassment Act 1997 by removing the “course of 
conduct” requirement for a non-harassment order to be granted by a civil court in domestic abuse 
cases.  This section is discussed in paragraphs 17 to 24. 

16. Section 3 makes breach of an interdict with a power of arrest attached a criminal offence 
in cases of domestic abuse.  This section is discussed in paragraphs 25 to 35. 

SECTION 1: AMENDMENT OF THE PROTECTION FROM HARASSMENT 
(SCOTLAND) ACT 1997 

Estimating possible increased demand for non-harassment orders 

17. In theory, removing the requirement for a course of conduct to be demonstrated seems 
likely to lead to an increase in the number of applications for NHOs.  However, diverging trends 
between different sources of data relating to NHOs (and the lack of clarity about the reasons for 
these diverging trends) means that quantifying the possible increased demand for NHOs under 
this section is difficult. 

18. Several possible sources of information could be considered in order to determine the 
likelihood of an increase in application for NHOs.  Police data is referred to in paragraph 9 
(although these incidents do not all relate to NHOs) and, until recently, such data showed an 
increasing trend.  SLAB data, however, suggests a decline in the number of total cases in which 
NHOs and interdicts were sought over the same years.  Since publication of the original 
Financial Memorandum, data has also been obtained from the Scottish Court Service on the 
current number of applications under the Protection from Harassment Act 1997.  The figures are 
very low (fewer than 5 cases initiated in each of 2008-2009 and 2009-2010 (lower than that 
recorded by SLAB)) and, in addition, it is not known how many of these cases were linked to 
domestic abuse.   
                                                 
4 The Protection from Abuse (Scotland) Act 2001 entitles any individual who has obtained, or applied for, an 
interdict for the purpose of providing protection from abuse to apply to the court to have a power of arrest attached 
to the interdict. 
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19. Overall, the absence of clear information on the current number of cases and also on 
whether numbers are generally increasing or decreasing means that it is not possible to 
accurately estimate the impact that section 1 will have on the number of applications for NHOs 
and therefore on costs in various areas. The areas where costs or savings might occur are noted 
below.  Based on the low number of cases identified by the Scottish Court Service, cost impacts 
in all of the areas discussed are likely, even if the number of NHOs applied for increases 
substantially, to be minimal in the context of the overall budgets of the organisations mentioned. 

Costs on the Scottish Administration 

Police, Crown Office and Procurator Fiscal Service (COPFS) etc. 
20. Breach of a NHO is a criminal offence and so if section 1 leads to more NHOs being 
granted then there could be an increase in the number of offences committed.  However, it is 
hoped that more NHOs being in place would in fact have a deterrent effect and lead to an overall 
reduction in repeat offences in domestic abuse cases and thus call-outs of the police (bearing in 
mind that repeat victimisation accounted for 57% of all domestic abuses cases reported to the 
police in 2009-20105).  Furthermore, any breach of a NHO allows the police to arrest quickly and 
remove the person in breach.  The same principles in relation to police and other costs apply here 
as apply in relation to section 3 (which puts interdicts with a power of arrest on an equal footing 
with NHOs in that breach of either will be a criminal offence). For more detailed discussion of 
these points, please see paragraphs 27 to 32. 

21. Overall, though, it is considered unlikely that section 1 will give rise to any significant 
costs for the police – rather a saving in police costs is hoped for.  

Courts 
22. Applications for NHOs are dealt with in the civil courts and so an increase in the number 
of applications may have some consequences for SCS costs.  The SCS does not hold information 
regarding the costs of civil cases centrally.  But in the absence of an estimate of the increase in 
applications for NHOs as a result of section 1, it would not anyway be possible to be precise 
about the impact on SCS costs. 

23. The changes made by section 1 may give rise to a need for training of SCS staff, but it is 
anticipated that any such cost could be met from within the existing budget for training and 
development.  

Legal aid 
24. If the number of applications for NHOs increases as a result of section 1, then there may 
be an accompanying increase in SLAB costs (both advice and assistance and civil legal aid).  As 
in the increase in the number of applications for NHOs as a result of section 1 cannot be 
accurately estimated, it is also not possible to accurately quantify the effect on legal aid costs. 

                                                 
5 Statistical Bulletin: Crime and Justice Series: Domestic Abuse Recorded by the Police in Scotland, 2009-10 
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SECTION 3: BREACH OF INTERDICT WITH POWER OF ARREST 

Estimating possible increased demand for interdicts with power of arrest 

25. In theory, the enhanced protection offered by making breach of an interdict with a power 
of arrest an offence seems likely to lead to an increase in the number of applications for such 
interdicts (while simultaneously reducing the number of occasions on which breaches occur due 
to the greater deterrent effect of the offence compared with the currently available remedies). 

26. However, everything that has been said previously about the difficulty of estimating 
possible increases in demand as a result of the Bill stands.  Although some SLAB data is 
available in this area, it is likely that not all breaches of interdicts with a power of arrest are 
pursued through the civil courts.  For this reason, it is not considered that the SLAB data 
provides a sound basis on which to base estimates of the effect of section 3 (which creates a 
criminal offence, rather than continuing to allow the burden of pursuing the breach to fall on the 
victim).  Data regarding breach of interdicts is not readily available from the SCS or the police. 
So it is impossible to accurately quantify the effect that section 3 will have on the number of 
applications for interdicts with a power of arrest in domestic abuse cases.  

Costs on the Scottish Administration 

Police, COPFS etc. 
27. When any new criminal offence is created there is an associated cost in terms of training 
and updating police IT systems.  However, it is anticipated that costs in these areas arising from 
the effect of section 3 would be able to be absorbed within existing budgets.  

28. If the number of occasions on which interdicts with a power of arrest relating to domestic 
abuse were breached remained constant, more offences would be committed as a result of section 
3.  However, the police are already likely to attend such cases, due to the existence of the power 
of arrest (even if, under the current law, no actual offence is committed).  If the number of 
interdicts with a power of arrest increased due to more people applying in view of the enhanced 
protection offered as a result of section 3, and those interdicts were breached, then that could 
increase the number of offences committed/occasions on which the police were required to 
attend. 

29. However, it is hoped that the creation of the new offence will have a deterrent effect and 
actually prevent actions which would constitute a breach of an interdict with a power of arrest 
from occurring in the first place (especially in the cases of repeat victimisation, which accounted 
for 57% of domestic abuse incidents reported to the police in 2009-20106).  This would reduce 
call-outs of the police (although it may also be that any such reduction simply counter-balances 
any increase in offences due to increased number of interdicts).  In addition, if the number of 
interdicts with a power of arrest attached increases as a result of the Bill, then it may reduce the 
number of cases in which the police are called out to incidents of domestic abuse but do not have 
a power of arrest – and the ability to arrest can shorten the time spent at an incident by allowing 
the police to arrest quickly and remove the person in breach. 

                                                 
6 Ibid. 
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30. Overall, although it is difficult to be precise about the effect on costs due to the 
previously noted uncertainties about numbers of cases and to know whether section 3 will lead to 
net increase or decrease in the number of breaches of interdicts with a power of arrest, it is 
considered unlikely that this provision will lead to any significant increase in police expenditure. 

31. The penalties available in respect of the new offence created by section 3 include 
imprisonment for up to 5 years following conviction on indictment and up to 12 months after 
summary conviction.  If the number of breaches of interdicts with a power of arrest increased as 
a result of section 3 increasing the number of such interdicts in existence, there could be an 
increase in the number of persons imprisoned and so an effect on Scottish Prison Service costs.  
However, for the reasons discussed above, it is not certain that there will be such an increase and 
so a significant increase in SPS costs as a result of section 3 seems unlikely. 

32. The fact that section 3 creates a new criminal offence means that there is a potential 
effect on COPFS.  Note that although COPFS has no role in pursuing civil actions for breach of 
interdict with a power of arrest, it may currently be involved in determining whether the action 
constituting such a breach in itself constitutes a criminal offence (e.g. breach of the peace).  So 
there is currently a base level of COPFS involvement in the cases affected by section 3.  For this 
reason, much of the discussion about police costs is also relevant here and the conclusion is the 
same: although the various uncertainties about numbers of cases and so on make it difficult to be 
precise, it is considered unlikely that this provision will lead to any significant increase in 
COPFS expenditure. 

Courts 
33. An increase in applications for interdicts with a power of arrest could have some cost 
implications for the SCS, although for the reasons stated earlier it is not possible to accurately 
estimate such costs.  Actions for breach of interdict with a power of arrest pursued through the 
civil courts would be likely to decrease as a result of section 3, but any savings as a result of this 
could be counter-balanced by the need for the criminal courts to deal with such breaches (and, 
despite the absence of information on average civil case costs, it is believed that criminal cases 
have a higher cost). 

Legal aid   
34. If the number of applications for interdicts with a power of arrest increases as a result of 
section 3, then there may be an accompanying increase in SLAB costs (both advice and 
assistance and civil legal aid).  There may also be cost implications in relation to the provision of 
criminal legal aid to persons who commit the new offence. In this case, though, there will also be 
a counter-balancing saving, in that legal aid costs will no longer be incurred in pursuing civil 
actions for breach of interdict with a power of arrest.  Due to the previously noted uncertainties 
about numbers of cases and the consequent difficulty in estimating the possible increase in 
applications for interdicts with a power of arrest in cases of domestic abuse, it is not possible to 
accurately quantify the effect of section 3 on legal aid costs. 

35. To provide an illustration based on the legal aid costs discussed in relation to section 2 of 
the Bill in the original Financial Memorandum, though, total SLAB costs for civil protection 
orders in 2009-2010 were estimated there at £1,748,894. If the Bill resulted in a 10% increase in 
applications for protective orders (assumed for current purposes to all be interdicts with a power 
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of arrest attached, given the low number of NHOs currently applied for (see paragraph 18)), 
then, on 2009-2010 figures, total SLAB costs would be £1,921,430 – an increase of £172,536.  It 
should be noted, however, that the figures in the original Financial Memorandum were subject to  
high margins of uncertainty (see paragraphs 48 to 66 of the original Financial Memorandum for 
a full explanation of the assumptions used in calculating the costs of section 2 of the Bill (which 
was removed from the Bill by Stage 2 amendment) and the combined effect of sections 1 to 3 on 
legal aid costs).  Discussion during Stage 1 also highlighted this point.   

COSTS ON LOCAL AUTHORITIES 

36. No additional costs to local authorities are anticipated as a result of the Bill. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

37. Bodies such as Women’s Aid groups and Victim Support and other bodies who deal 
specifically with domestic abuse victims may experience an increase in number of people 
seeking counselling and advice as a result of the Bill.  Training staff in relation to the changes 
proposed by this Bill may incur an operational cost to such organisations.  This would be a one-
off cost and would be the responsibility of those organisations. 

38. If the Bill results in more applications for NHOs and interdicts with power of arrest in 
domestic abuse cases, defenders in such cases may also face some costs. 

SUMMARY 

39. Any increase in costs arising from the Bill is likely to fall principally on the Scottish 
Administration.  The Bill comes into force 3 months after Royal Assent so, taking account of the 
time required for the Bill’s Parliamentary passage, any such increase would be likely to first 
arise in financial year 2011-12. 

40. In relation to legal aid costs, precise effects are not quantifiable due to the difficulty of 
obtaining clear information on the current number of cases, given the diverging trends in 
different sources of data. 

41. Estimating other costs on the Scottish Administration (e.g. on the police and SCS) is 
difficult for the same reasons, and similar uncertainties also surround estimates of potential 
savings.  But overall it is considered unlikely that, taking account of potential savings, significant 
additional costs will arise in any other area and indeed it may be more likely that savings will 
outweigh costs. 

42. Finally, it is worth noting that the cost of domestic abuse to the Scottish public purse has 
been estimated to be as much as some £2.3 billion7.  The more robust approach towards 

                                                 
7 The Scottish Government (June 2009). Safer Lives: Changed Lives, A Shared Approach to Tackling Violence 
Against Women in Scotland, p.12. Edinburgh 
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perpetrators of domestic violence and increased access to protection for victims offered by the 
Bill is considered to have the potential to decrease this sum to some extent. 
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Subordinate Legislation Committee 
 

17th Report, 2011 (Session 3) 
 

Domestic Abuse (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 1 March 2011, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Domestic Abuse (Scotland) Bill 
as amended at Stage 2.  The Committee submits this report to the Parliament 
under Rule 9.7.9 of Standing Orders. 

2. The Domestic Abuse (Scotland) Bill (“the Bill”) was introduced in the 
Parliament on 27 May 2010 by Rhoda Grant MSP.  Stage 2 of the Bill was 
completed on 8 February 2011. 

3. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated power contained in this Bill at sections 4A. 
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Domestic Abuse (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 5 Long Title 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Rhoda Grant 
 

1 In section 1, page 2, line 10, leave out from <10(1)> to <injuries”> in line 11 and insert 
<2(1)(b)(ii) (transmission of deceased’s rights to executor) of the Damages (Scotland) Act 2011 
(asp 00)> 

Section 3 

Rhoda Grant 
 

2 In section 3, page 2, line 16, leave out from <(“A”)> to end of line 19 and insert— 

<(  ) a determination has been made under section (Determination as to whether an 
interdict is a domestic abuse interdict)(1) that the interdict is a domestic abuse 
interdict, 

(  ) that determination is in effect,> 

Rhoda Grant 
 

3 In section 3, page 2, line 35, after <section> insert <and section (Determination as to whether an 
interdict is a domestic abuse interdict)> 

After section 3 

Rhoda Grant 
 

4 After section 3, insert— 

<Determination as to whether an interdict is a domestic abuse interdict 

(1) A person who is applying for, or who has obtained, an interdict may apply to the court 
for a determination that the interdict is a domestic abuse interdict. 

(2) The court may make the determination if satisfied that the interdict is, or is to be, 
granted for the protection of the applicant against a person who is (or was)— 

(a) the applicant’s spouse, 

(b) the applicant’s civil partner, 
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(c) living with the applicant as if they were husband and wife or civil partners, or 

(d) in an intimate personal relationship with the applicant. 

(3) Before making a determination under subsection (1), the court must give the person 
against whom the interdict is, or is to be, granted (“A”) an opportunity to make 
representations. 

(4) A determination under subsection (1) is of no effect for the purposes of section 3 until a 
copy of the interlocutor containing the determination has been served on A.  

(5) Where a court varies an interdict in relation to which a determination under subsection 
(1) is in effect, the court must— 

(a) review whether the interdict as varied continues to be a domestic abuse interdict, 
and 

(b) if not, recall the determination. 

(6) A determination under subsection (1) ceases to have effect for the purposes of section 3 
if it is recalled under subsection (5).>  
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Domestic Abuse (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  In this case, the information provided consists 
solely of the list of groupings (that is, the order in which the amendments will be debated).  
The text of the amendments set out in the order in which they will be debated is not attached 
on this occasion as the debating order is the same as the order in which the amendments 
appear in the Marshalled List. 

 
 

Groupings of amendments 
 
Note: The time limit indicated is that set out in the timetabling motion to be considered by 
the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on all 
of the groups must be concluded by the time indicated, although the amendments in those 
groups may still be moved formally and disposed of later in the proceedings.  

 

Group 1: Consequential amendment – injuries resulting from harassment 
1 

Group 2: Determination as to whether interdict is one breach of which is an offence 
2, 3, 4 

 
Debate to end no later than 20 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 61 Session 3  
 

Meeting of the Parliament 
 

Wednesday 16 March 2011 
 
 

Note: (DT) signifies a decision taken at Decision Time. 

 

Domestic Abuse (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to (without division): 1, 2, 3 and 4. 
 
 
Domestic Abuse (Scotland) Bill - Stage 3: Rhoda Grant moved S3M-8136—That 
the Parliament agrees that the Domestic Abuse (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 

 
 
 
  

341



34473  16 MARCH 2011  34474 
 

 

Domestic Abuse (Scotland) Bill: 
Stage 3 

15:04 

The Presiding Officer (Alex Fergusson): We 
move to the next item of business. While members 
are changing places, I inform them that they 
should have before them the Domestic Abuse 
(Scotland) Bill as amended at stage 2; the 
marshalled list; and the groupings, which I have 
agreed. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
on proceedings this afternoon. The period of 
voting for the first division will be 30 seconds. 
Thereafter, I will allow a voting period of one 
minute for the first division after a debate. All other 
divisions will be 30 seconds. 

Section 1—Amendment of the Protection 
from Harassment Act 1997 

The Presiding Officer: Amendment 1, in the 
name of Rhoda Grant, is in a group on its own. 

Rhoda Grant (Highlands and Islands) (Lab): 
Before I speak to amendment 1, I thank the 
minister and his civil servants for their help in 
lodging the amendments. It was very much 
appreciated and I hope that we have reached 
consensus on them. 

Amendment 1 will make two changes to the bill 
as a consequence of the Damages (Scotland) Bill, 
which Parliament has recently approved. Stage 3 
took place just the other week. 

Section 1 of the Domestic Abuse (Scotland) Bill 
inserts a new section 8A into the Protection from 
Harassment Act 1997. Section 1(5) amends the 
definition of personal injuries in the Damages 
(Scotland) Act 1976 so that it covers section 8A of 
the 1997 act, as well as section 8. 

However, the Damages (Scotland) Act 1976 will 
be repealed by Bill Butler‘s Damages (Scotland) 
Bill. Amendment 1 will therefore amend section 
1(5) of the bill to delete the reference to section 
10(1) of the 1976 act. Harassment leading to 
personal injury will be covered by the general 
definition of personal injury. 

Section 2 of the Damages (Scotland) Bill refers 
to section 8 of the 1997 act. That ensures that 
rights to damages that arise from actions of 
harassment under section 8 of the 1997 act will 
continue to transmit to the deceased person‘s 
executor. Amendment 1 will amend section 2 of 
the Damages (Scotland) Bill so that it also extends 
to actions under new section 8A of the 1997 act. 
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Given that stage 3 proceedings on the bills were 
held so close together, we were in a bit of a 
quandary about how best to deal with the 
changes, and the amendments were agreed as 
the best way forward. I doubt that any other bill 
has been amended as quickly as the Damages 
(Scotland) Bill has been following its passage at 
stage 3. 

I move amendment 1. 

The Minister for Community Safety (Fergus 
Ewing): I express my gratitude for the way in 
which Rhoda Grant has approached the 
necessary amendments to the bill from stage 2. 
We appreciate that, and our officials and Rhoda 
Grant‘s advisers have worked together closely to 
bring about the results that I imagine we will see 
later today. 

The Government supports amendment 1, which 
will make some technical changes to the bill as a 
consequence of the Damages (Scotland) Bill, 
which passed stage 3 on 3 March. 

Amendment 1 agreed to. 

Section 3—Breach of interdict with power of 
arrest 

The Presiding Officer: Amendment 2, in the 
name of Rhoda Grant, is grouped with 
amendments 3 and 4. 

Rhoda Grant: Amendment 2 will amend section 
3(1)(za), so that it refers to the determination 
being granted under the new section that will be 
inserted by amendment 4. The effect is that 
section 3(1)(za) will no longer reflect the category 
of persons that are being protected by the 
interdict. Instead, it will refer to the determination 
made by the court under the new section that will 
be inserted by amendment 4. 

Under section 3(2), a person who breaches an 
interdict to which section 3 applies is guilty of an 
offence under section 3(1). The section applies 
when an interdict has been granted on or after the 
date on which the sections come into force, a 
determination has been made that the interdict is a 
domestic abuse interdict and the determination is 
in effect, and a power of arrest is attached to the 
interdict under the Protection from Abuse 
(Scotland) Act 2001 and is in effect. 

Following amendment 1, a determination must 
also be made by the court that an interdict is a 
domestic abuse interdict and that that 
determination is in effect, together with a live 
power of arrest, for breach of the interdict to be a 
criminal offence. 

Amendment 3 is a consequential amendment, in 
that it ensures that the reference in section 3 to 
the term ―interdict‖ including interim interdict 

extends to the new section that will be inserted by 
amendment 4. 

Amendment 4 makes a provision in relation to 
the determination by the court that the interdict is a 
domestic abuse interdict. Proposed new 
subsection (1) provides that a person who is 
applying for or has obtained an interdict may apply 
to the court 

―for a determination that the interdict is a domestic abuse 
interdict.‖ 

Under proposed new subsection (2), the court 
may make the determination only if 

―the interdict is, or is to be, granted for the protection of the 
applicant against a person who is (or was)— 

(a) the applicant‘s spouse, 

(b) the applicant‘s civil partner, 

(c) living with the applicant as if they were husband and 
wife or civil partners, or 

(d) in an intimate personal relationship with the applicant.‖ 

That last point is probably the most difficult in 
the bill. The Government amended the bill at stage 
2 to include spouses, civil partners and 
cohabitees. However, the amendment removed 
boyfriends and girlfriends—people in a relationship 
who have not formalised the relationship and do 
not live together—from the bill‘s protection. 
Approximately 11,000 cases of domestic abuse 
are reported to the police by people who fall into 
that category as current partners and almost 
19,000 are reported by people in that category 
who are ex-partners. It is unreasonable not to 
protect such a large number of people in the bill. 
The Government agreed and we worked together 
to find a resolution to the problem. 

We were keen that the protection was not 
extended to family members, flatmates or 
business partners. The best way to define the 
category is ―an intimate personal relationship‖. By 
that phrase, we mean a relationship that spans 
from dating to one that is fully sexual, and the 
spectrum in between. It also covers same-sex 
relationships within that spectrum. It is difficult to 
determine when domestic abuse will start within a 
relationship; it depends on each individual offence. 

Amendment 4 also provides, in proposed new 
subsection (3), that 

―Before making a determination ... the court must give the 
person against whom the interdict is, or is to be, granted ... 
an opportunity to make representations.‖ 

Proposed new subsection (4) provides that the 
determination has 

―no effect for the purposes of section 3 until a copy of the 
interlocutor containing the determination has been served 
on‖ 

the interdicted person. That means that the breach 
of the interdict, and extant powers of arrest, is not 
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a criminal offence until the court‘s determination 
that the interdict is a domestic abuse interdict and 
that it has been served on the interdicted person. 

Proposed new subsection (5) provides that 
where the court varies the relevant interdict, it 
must review it to establish whether it is still a 
domestic abuse interdict and, if it is not, the court 
must recall the determination. 

Proposed new subsection (6) provides that if a 
determination is recalled it 

―ceases to have effect for the purposes of section 3‖. 

That means that any breach of the interdict would 
not be a criminal offence. 

I move amendment 2. 

Bill Aitken (Glasgow) (Con): There were 
always going to be definitional difficulties. There is 
no doubt that when we sat down to establish 
whether a route forward was ascertainable, it was 
exceptionally difficult. I am not at all satisfied that 
there may not have to be some judicial 
determination of some of the phraseology that we 
intend to include in the bill. However, having been 
unable personally to come up with anything better, 
I concede that what Rhoda Grant proposes 
seems, on the face of it, to be as near as we will 
get to what we want, albeit that, as she might well 
concede herself, it is far from perfect. 

Robert Brown (Glasgow) (LD): I agree with 
much of what Bill Aitken said. It seems to me that 
proposed new subsection (2)(d) in particular has 
distinct difficulties. First, despite Rhoda Grant‘s 
explanation, the phrase ―intimate personal 
relationship‖ is not in fact defined in the bill and 
therefore it is difficult to know what a court might 
make of it. The situations that it covers could 
range, if I may put it this way, from a one-night 
stand to a relationship that, despite Rhoda Grant‘s 
explanation, is not necessarily a full sexual 
relationship, because the phrase ―intimate 
personal relationship‖ does not necessarily seem 
to imply that. There are all sorts of definitional 
issues about what the phrase covers. 

The framework is right. I think that we all agreed 
at an early stage in the process that it is absolutely 
right that there should be a determination of what 
a domestic abuse interdict is. 

15:15 

There is another slight difficulty with amendment 
4. Subsection (2) states that the court ―may make 
the determination‖ that the interdict is a domestic 
abuse interdict and gives the defender the right to 
make representations. However, the fact that the 
court ―may‖ make the determination suggests that 
there is discretion in the matter, and it is not clear 
to me on what grounds that discretion would be 

exercised. One imagines that the interdict is either 
a domestic abuse interdict or it is not; it does not 
seem to be the sort of thing that implies discretion. 
I wonder why the amendment does not either say 
―must‖ or explain the circumstances under which 
that determination may not be appropriate. 

Therefore, I have some qualms about 
amendment 4. I accept the problem that it seeks to 
address. I accept that there are issues regarding 
people who stay together for part of the week or 
whatever, and I accept that the principle that 
Rhoda Grant is trying to establish goes a little 
further than that of people who cohabit in the 
traditional sense. However, I question whether we 
have a workable definition that the courts can 
make sense of, that works in practice and that can 
deliver the goods in relation to the objective that 
Rhoda Grant has set. 

I will not vote against the amendment. I have the 
same difficulty as Bill Aitken in that I do not have 
any alternative suggestions to make. 
Nevertheless, I have some difficulties with the 
formulation that has been put forward and I am 
interested in hearing Rhoda Grant‘s or the 
minister‘s responses to the points that I have 
made, which I think are important. 

Fergus Ewing: These are important 
amendments. Following stage 2, two main issues 
were outstanding: the labelling of interdicts and 
interdicts protecting a girlfriend or boyfriend. 
Amendments 2 to 4 deal with both of those issues. 

Amendment 2 amends the current section 
3(1)(za), so that it refers to the determination by 
the courts being introduced by amendment 4. 
Amendment 4 then provides that someone who is 
obtaining an interdict or who has obtained an 
interdict may apply to the court for a determination 
that the interdict is a domestic abuse interdict. The 
court may make such a determination if the 
interdict protects the applicant against a person 
who is or was the applicant‘s spouse, civil partner 
or cohabitant or who is or was in ―an intimate 
personal relationship‖ with the applicant. The latter 
category is designed to protect girlfriends and 
boyfriends of the interdicted person. 

As Rhoda Grant has said—and as we will all 
remember from stage 2, when she alluded to 
this—table 10 of the ―Statistical Bulletin: Crime 
and Justice Series: Domestic Abuse Recorded by 
the Police in Scotland, 2009-10‖ shows that 
11,379 incidents related to violence between 
partners. Some of those incidents may have 
occurred between civil partners, but it is likely that 
the majority of the people involved were not in a 
formal relationship. Therefore, after considering 
the matter carefully, the Government concluded 
that we agreed with Rhoda Grant that interdicts 
covering boyfriends and girlfriends should be 
covered by the bill. Scottish Women‘s Aid 
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overwhelmingly supports that position and has 
stated that it is vital that all those who are at risk of 
domestic abuse from their partner or former 
partner should be protected. 

Amendment 4 attempts to deal with at least one 
of the issues that were identified by Bill Aitken and 
Robert Brown. We consider that ―intimate‖ means 
that there is a close relationship, but it does not 
necessarily have to be of a sexual nature—it could 
be a close emotional relationship in much the 
same way that a relationship between spouses, 
civil partners or cohabitants does not have to be 
sexual. 

Robert Brown: Would the amendment, 
therefore, cover relationships between brother and 
sister or parent and child as well as the other 
categories that the committee was careful to 
avoid? 

Fergus Ewing: That is not our intention in 
respect of amendment 4. We have framed the 
wording carefully to cover boyfriends and 
girlfriends. 

Stewart Maxwell (West of Scotland) (SNP): 
The committee was concerned about the problem 
that could be associated with extending the 
definition to boyfriends and girlfriends, which 
Robert Brown has just highlighted. It is not entirely 
clear to me whether the minister has stated that 
the definition would cover those other categories. 
The committee would be concerned if there were 
any possibility of the new definition—I hesitate to 
call it a definition—covering the definition that we 
wanted to remove at stage 2. 

Fergus Ewing: As I said, that is not our 
intention. As members will appreciate, the drafting 
has been framed carefully by the Scottish 
Government legal department, with advice from 
officials. It is intended to—and we believe it will—
capture appropriate relationships between 
boyfriends and girlfriends but not brothers and 
sisters. 

Robert Brown: The minister said earlier that 
the wording covered not necessarily sexual 
relationships but perhaps emotional relationships. 
I am at somewhat of a loss to understand where 
the cut-off point is between a boyfriend/girlfriend 
situation and a situation in one of those wider 
categories. I think that that was Stewart Maxwell‘s 
point. 

I am not trying to be difficult; I think that this is 
an important definitional point on which we must 
have clarity. Is the minister saying, in short, that 
the wording cannot include wider relationships 
than boyfriend/girlfriend situations? 

Fergus Ewing: We believe that it covers 
boyfriend and girlfriend situations. We accept that 
the wording that we have come up with covers a 

wide variety of relationships. Ultimately, we have 
accepted the advice of the Scottish Government 
legal department to use the wording in this way, 
because we believe that that best covers the need 
to protect those who are in a relationship that is 
not a husband-and-wife relationship or a civil-
partnership relationship—in other words, one that 
is a boyfriend-and-girlfriend relationship. Sadly, 
that non-formalised relationship is a type of 
relationship in which there are not just hundreds or 
a few thousand but, perhaps, more than 10,000 
instances a year in which there is a need for 
interdict and protection. I hope that that is clear. 

I can confirm that, as I have already said, family 
members are not covered by the amendment. I 
hope that that clarification is welcomed by 
members of the committee, who, I appreciate, put 
a great deal of time and effort into carefully 
considering these matters. 

When interpreting the provision on boyfriends 
and girlfriends, I expect that the courts will follow 
the principle of interpretation, whereby words that 
have a wide meaning but which are associated in 
the text with words that have a more limited 
meaning are taken to be restricted, by implication, 
to matters of the same character. That formal 
principle of interpretation will, I believe, help 
matters when it comes to the task that judges will 
have with regard to interpreting these provisions. 

The reference in amendment 4 to ―personal‖ is 
designed to exclude business partners, workmates 
and other relationships that are professional and 
social, as opposed to personal. Any abuse 
between, for example, business partners and 
workmates may well be shocking and disgraceful, 
but it would not be regarded as domestic abuse. 

For the breach of an interdict to be a criminal 
offence, a number of factors must be in place. The 
interdict must be granted on or after the point at 
which section 3 comes into force; there must be a 
determination that the interdict is a domestic 
abuse interdict; there must be an extant power of 
arrest; and the power of arrest and the 
determination must have been served on the 
interdicted person. On boyfriends and girlfriends, 
we consider that the amendment achieves the 
objective of protecting boyfriends and girlfriends 
without casting the net too widely. We have had 
the opportunity in this debate to pin down that 
matter and, I hope, answer the concerns that were 
expressed by Mr Brown and Mr Aitken. Therefore, 
the Government supports the amendments. 

Rhoda Grant: I concur with what the minister 
said. The only thing that I would add concerns 
what Robert Brown said about latitude in the 
amendment. We have not defined domestic abuse 
on the face of the bill and, therefore, I think that it 
is only right to give the court some latitude in that 
regard. 
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Amendment 2 agreed to. 

Amendment 3 moved—[Rhoda Grant]—and 
agreed to. 

After section 3 

Amendment 4 moved—[Rhoda Grant]—and 
agreed to. 

The Presiding Officer: That ends consideration 
of amendments. 

Domestic Abuse (Scotland) Bill 
The Presiding Officer (Alex Fergusson): The 

next item of business is a debate on motion S3M-
8136, in the name of Rhoda Grant, on the 
Domestic Abuse (Scotland) Bill. I repeat that we 
are very tight for time, so I ask members to stick 
pretty strictly to the times that they have been 
allocated. 

15:25 

Rhoda Grant (Highlands and Islands) (Lab): 
It gives me great pleasure to open the debate. The 
bill has taken a long time to bring forward, and 
there were times when I thought that we would 
never get here. Through the process, I have come 
to realise that there is a lot more to do in tackling 
domestic abuse—often, that knowledge almost 
derailed the bill. 

Everyone to whom I spoke had another list of 
things that needed to be done, but much of that 
work cannot, in my opinion, be done in a 
member‘s bill—for example, making restriction 
orders easier to obtain and ensuring that the victim 
and children can remain in the home. Work also 
needs to be done to protect children from 
domestic abuse, as being a victim of such abuse 
damages their life chances. Scottish Women‘s Aid 
carries out good work with children, but we are 
some way behind other countries in protecting 
children and repairing the damage that domestic 
abuse does to them. 

When I introduced the bill, I came up against 
human rights arguments. Although the clearest 
human rights argument I could find was that the 
state has a duty to protect citizens, that appeared 
to pale in comparison with the arguments that 
were put forward with regard to the offender‘s 
rights. 

When the bill was first introduced it contained a 
section on access to legal aid, which was 
subsequently removed for two reasons, the first 
being a human rights one. If the victim got legal 
aid, the defendant would need to get it too. It 
appears that the needs of the perpetrator take 
precedence over those of the victim. I believe that 
human rights legislation is there to protect citizens 
and victims, not offenders. Until we get our 
interpretation of those laws right, they will remain a 
bone of contention. 

The second issue relating to legal aid was the 
inability to calculate the cost of the provisions in 
the bill. Legal aid that is paid in respect of 
domestic abuse is not measured separately, and 
there are therefore no robust figures to work from. 
That created enough doubt in Government and 
committee minds about the costs associated with 
the provision that they would not back it. 
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Subsequently, the Scottish Legal Aid Board 
gave reassurance on their procedures for 
emergency situations, whereby victims who are 
fleeing abuse can access legal aid immediately, 
which enables them to access protection. Such 
procedures are required by those who qualify for 
legal aid but cannot prove it because they have no 
access to their own paperwork, having fled an 
abusive relationship, or by people who have funds 
but are unable to access them if that might lead 
the perpetrator to track them down. In both cases, 
emergency legal aid is available. In the second 
case, repayment or a contribution towards the 
costs would be required to be made only when it 
was safe for the person to access their funds. 
However, if such procedures are in place, why 
would the provisions in the bill have led to 
increased costs? Legal aid legislation allows 
ministers to make legal aid available, free from 
contributions, to people who are in such a position. 
Primary legislation would not be required. 

We are still picking up concerns about financial 
barriers to protection, and I urge the minister to 
examine that carefully and monitor the situation to 
find out whether such barriers exist. If they do, the 
cost for removing them should be brought back to 
the Parliament. Nobody should lack protection 
because of financial constraints; as a state, we 
have a duty to protect. 

The second contentious issue in the bill was the 
inclusion of boyfriends, girlfriends and partners 
who are not or were not cohabiting. We struggled 
to find a definition for those people after stage 2, 
and were in danger of omitting them from the bill‘s 
protection. 

In 2009-10, the police recorded 11,000 domestic 
abuse incidents between partners and almost 
19,000 incidents between ex-partners. We all 
know and use the terms ―boyfriend‖, ―girlfriend‖ 
and ―partner‖, and we know what they mean. We 
know the nature of the relationship and we have 
no difficulty with it. It is disappointing that plain 
English does not suffice in legislation. 

I recently spoke to Maureen Macmillan, who told 
me that during the passage of the Protection from 
Abuse (Scotland) Bill a similar problem with 
cohabitees arose—obviously, that is no longer a 
problem in law. Our legal system has to be fit for 
purpose. We need to use language that we all 
know and understand. That is a rant for another 
day, however. 

I hope that we will not have problems in defining 
boyfriends and girlfriends in future. The form of 
words that the Parliament agreed is ―an intimate 
personal relationship‖, a definition that covers the 
spectrum of boyfriend/girlfriend relationships and 
partners in a relationship. The spectrum needs to 
cover every stage of the relationship from the start 
right up where another definition, such as married 

or cohabitee, applies. It is also clear that the 
definition covers same-sex relationships.  

There were arguments about what stage of a 
relationship domestic abuse is likely to occur at 
and whether those who cohabit are at greater risk 
of abuse. It is clear from the figures that a 
significant number of people who suffer from 
domestic abuse do not live with the perpetrator. 
The bill must cover them. From anecdotal 
evidence, it is clear that domestic abuse can occur 
at any point in a relationship. In essence, domestic 
abuse is power-based abuse. It occurs when the 
perpetrator has the ability to exercise a degree of 
power over their victim. In some relationships, 
domestic abuse takes years to develop; in others, 
it takes just days.  

Someone does not have to share a home with 
the perpetrator to suffer, but if the victim is a 
cohabitee, they need further protection. That 
protection is not offered in the bill. I ask the 
Government to take on board the need for a 
review of the protection that is offered in law to 
victims of domestic abuse and their children. 
Domestic abuse does not happen only in 
relationships that are fully sexual—relationships in 
which intercourse has taken place. It is about not 
the degree of physical intimacy but the ability to 
exercise power and control and to coerce. We 
need to protect all those who fall victim to this 
horrendous crime—a crime that is perpetrated by 
a person who is supposed to love and protect but 
who instead hurts and humiliates. 

I ask members to support the bill at decision 
time. As I said, it is not the last word in tackling 
domestic abuse, but it is another step in the right 
direction. I look forward to the day when we as a 
Parliament and a society can eradicate this 
scourge. 

I move, 

That the Parliament agrees that the Domestic Abuse 
(Scotland) Bill be passed. 

15:32 

The Minister for Community Safety (Fergus 
Ewing): I am grateful for the opportunity to outline 
the Government‘s approach to the bill. 

In one unfortunate respect, the bill is timely, in 
that the incidence of domestic abuse has been 
highlighted recently following old firm games. 
Domestic abuse is a stain on Scottish society 
generally. We need to ensure that our action to 
tackle domestic abuse is effective in a wide range 
of areas, including those that the bill covers, such 
as civil protection orders. Indeed, that is why the 
Government has been supportive of most aspects 
of the bill, albeit that we had some concerns that 
were shared by others.  
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Rhoda Grant mentioned section 2, on legal aid. 
We were concerned about potential costs and 
about how the section would work in practice. I am 
thinking of multicrave actions in which protection 
orders and other outcomes such as divorce or 
contact and residence are sought. 

The Justice Committee also raised concerns in 
its stage 1 report. It concluded: 

―the Committee does not support section 2 which in 
effect would make legal aid free to all for applications to a 
civil court for an interdict with a power of arrest, or a non-
harassment order, where domestic abuse was involved. In 
the view of the Committee, this provision would create an 
inequality of arms between the pursuer and the defender. 
Additionally, the Committee is not persuaded that domestic 
abuse cases should be prioritised above other cases for the 
purposes of legal aid.‖ 

Although the Government opposed section 2 
and it has been removed from the bill, I recognise 
the point that Rhoda Grant made. She alluded to 
the Scottish Legal Aid Board‘s comprehensive 
statement on how it deals with legal aid 
applications that relate to domestic abuse. In 
addition, through the Legal Services (Scotland) 
Act 2010, the board has been given a duty to 
monitor the availability and accessibility of legal 
services and to advise ministers accordingly. 
Indeed, the measure was incorporated in the 2010 
act at my instigation. To help it to implement its 
new role, the board is setting up an access to legal 
services reference group. Scottish Women‘s Aid is 
being invited to join the group as a core member. 

In her opening remarks, Rhoda Grant stated 
that in certain cases people still face barriers to 
access to justice. I give her an undertaking that if 
any such cases are drawn to our attention we will 
study the circumstances most carefully and 
explore with the Scottish Legal Aid Board whether 
more needs to be done. I must point out, however, 
that the Government has extended the availability 
of civil legal aid on financial grounds to around 50 
per cent of the population—and we are proud of 
having done so, given that our priority in that 
regard has been to extend access to justice. 

Another area of concern related to the definition 
of domestic abuse in section 4, which came in for 
some criticism. We shared concerns that it was 
too wide and agreed with its removal at stage 2. 
However, that move raised questions about how 
best to describe interdicts covered by the bill, 
particularly in relation to interdicts protecting 
boyfriends and girlfriends. As I said a moment 
ago, the bill now refers to people in intimate 
personal relationships, and we do not consider 
that such relationships need be sexual. 

We welcome the bill. The Government will 
monitor the bill‘s impact; improve its information on 
civil protection orders to tackle domestic abuse; 
and continue to examine all aspects of our work 

on tackling domestic abuse in our efforts to 
remove this stain from Scottish society. 

15:36 

Richard Baker (North East Scotland) (Lab): I 
join all those who have commended Rhoda Grant 
for bringing before Parliament this important 
legislation to tackle domestic abuse. She can be 
proud of her work not just on the bill but 
throughout her time in Parliament to highlight the 
need for concerted action to reduce the still 
unacceptably high levels of domestic abuse in 
Scotland. As the minister just said, in the past few 
weeks there has been a particular focus on levels 
of domestic abuse in the Glasgow area, but it is 
clear that, unfortunately, there is no quick fix to 
deal with this stubborn and serious problem in our 
society and that it will take a whole range of 
measures by our police and our justice system to 
reduce levels of offending. The fact that over the 
Christmas period there were nearly 3,000 
incidents of domestic abuse in Strathclyde alone 
shows just how much more needs to be done to 
ensure that fewer women and children have to live 
in fear of abuse at home. 

As I said, we need to do more, and the bill 
provides new protections and new remedies for 
victims of domestic abuse. I am glad that through 
the scrutiny of the Justice Committee, which has 
as always conducted its business with admirable 
efficiency, we now have a bill that commands 
support across the Parliament. Anxieties over the 
definition of domestic abuse were resolved at 
stage 2 and we have made progress in defining 
what a partner is in such circumstances. Although 
the committee did not support the bill‘s original 
proposals for the provision of legal aid to domestic 
abuse victims, I am sure that we agree that the 
principle advanced by Rhoda Grant—that no 
victim of domestic abuse be excluded from taking 
action in the courts on the basis of financial 
capability—should, in practice, be met through our 
legal aid arrangements. 

I welcome the fact that the bill‘s two crucial 
elements on civil non-harassment orders and 
breach of interdict have won support. In the 
debate on the Criminal Justice and Licensing 
(Scotland) Bill, we supported the Scottish 
Government‘s proposals to remove for criminal 
non-harassment orders the requirement to show a  

―course of conduct which amounts to harassment‖,  

as we believed that such a move would benefit the 
victims of such offences. Although we did not 
support the bill in the final vote, because of our 
concerns over the presumption against three-
month custodial sentences—not least for 
perpetrators of domestic abuse—we nevertheless 
supported the Scottish Government‘s measure on 
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criminal non-harassment orders for the reasons 
that I have just outlined. The Domestic Abuse 
(Scotland) Bill removes the same requirement for 
the granting of a non-harassment order in civil 
proceedings that involve domestic abuse. That, 
too, will benefit victims of abuse, who will not now 
have to suffer a series of offences before they can 
obtain such an order. Likewise, provisions that 
make it a criminal offence to breach an interdict 
with a power of arrest in domestic abuse cases 
also give further protection to victims and provide 
further penalties for offenders. Again, such moves 
should be very much welcomed. 

To look forward, in tackling domestic abuse, the 
bill can, of course, be only one part of on-going 
work to ensure that we have in place a legal 
framework that does all that it can to help the 
victims of domestic abuse and prevent them from 
suffering further crimes against them in the future. 
I agree with the minister: the Scottish Government 
should always keep such matters under review to 
ensure that we are doing the best job that we can 
in serving the victims of domestic abuse. I believe 
that the bill is an important part of that work, and 
that today is a good day. We are seeking to 
redouble our efforts to tackle domestic abuse. 

I congratulate Rhoda Grant again on all her 
work in bringing such an important bill before 
members. 

15:40 

Bill Aitken (Glasgow) (Con): Instances of 
domestic abuse in Scotland remain stubbornly—
indeed, disgracefully—high. There were 51,926 
incidents of domestic abuse in the last recorded 
year, which is unacceptable. Those incidents 
happened despite the best efforts of everyone 
concerned over the past 12 years. It is clear that, if 
there is a gap or lacuna in the protection that is 
being offered to the victims of such abuse, it is 
incumbent on us to attempt to fill it, and that is 
what Rhoda Grant‘s bill seeks to do. 

Someone—I forget who it was—once described 
politics as being 

―the art of the possible‖. 

Ms Grant seems to be an adherent of that view. 
There were one or two difficulties that she 
managed to overcome in a straightforward manner 
as she sought to get through a worthwhile bill, 
which reflects highly on her. She recognised the 
difficulties that undoubtedly could have arisen. 

A number of us were considerably troubled by 
the legal aid aspect. There were the complexities 
of European involvement and the old equality-of-
arms argument, which we have heard under many 
different headings. Rhoda Grant recognised that 
there would be a difficulty, but she proceeded in a 

fairly forthright and determined manner to ensure 
that, as far as possible, someone‘s financial 
situation should not be an impediment to their 
seeking a remedy. On the basis of the undertaking 
that has been received from the Scottish Legal Aid 
Board, that has, of course, turned out to be the 
case. 

The second difficulty was the problem of 
definition, to which I applied my mind without 
coming up with the answer. I am not totally 
convinced that we have resolved that difficulty. 
The record will certainly show that the minister‘s 
views on it have been quite clear, and if there is a 
difficulty with regard to judicial interpretation 
somewhere down the road, his statement on the 
record will be very helpful. 

As I said, domestic abuse is a serious issue. We 
can claim some success with it over the years—
there has been a 4 per cent fall in the instances of 
such abuse—but the situation remains completely 
unacceptable by any standard. I do not think that 
what we are seeking to do today will be a 
complete remedy; that will be achieved only when 
there is an attitudinal change in people in 
Scotland, particularly young people. I find it rather 
depressing, to say the least, that many see as 
acceptable the type of conduct that we have spent 
a great deal of time trying to deal with in the 
Parliament over the years, including by trying to 
offer appropriate protection to victims. It is not 
acceptable. That is a pure and simple fact, and it 
has to be generally understood. 

I congratulate Rhoda Grant, who has, I know, 
worked hard. She has spent a lot of time and effort 
to achieve what will, I am sure, be a satisfactory 
result, and she has helped to move the Parliament 
and Scotland further down the road of ensuring 
that adequate protection is in place for victims of 
domestic abuse offences. 

15:44 

Robert Brown (Glasgow) (LD): The bill 
addresses a serious matter to which the 
Parliament has devoted quite a bit of attention 
over the years since 1999 and which calls for 
serious politicians. Rhoda Grant has shown 
herself to be very much a serious and committed 
politician in bringing the bill to finality today. I join 
other members in congratulating her, not just on 
her expertise and skill, but on her determination to 
achieve the result. 

There is probably a united view throughout the 
Parliament that domestic abuse is not satisfactory 
or tolerable in the sort of society that we want in 
modern Scotland. We have to consider the 
remedies and protections that are available. 
Domestic violence is one of those issues that 
remains underrecorded and underreported. One 
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aspect that is probably also underreported and 
which does not get much mention, because 
domestic abuse predominantly involves women 
and children, is that of abuse against male 
partners. 

The point has been made that domestic 
violence issues often emerge from a power tussle 
in relationships of one sort or another. That point 
has a considerable element of truth in it. We have 
protections in the criminal law against domestic 
abuse. When matters are serious and result in 
physical violence and things of that sort, we clearly 
hope that the police will deal with them. The police 
are much better at dealing with such issues than 
they were in the past, when there was a view 
about not interfering in domestic relationships. 
These days, the police are much more sensitive 
and attuned to the issues and deal with them 
much more appropriately. The more major issues 
should be dealt with through the criminal law, and 
rightly so. 

There is also a necessity to deal with the not-
quite-so-serious episodes—―lesser‖ would be the 
wrong word—many of which are on-going and 
harassing. Those are the issues on which the civil 
law can give a degree of assistance. When one 
looks back over the progress on the issue and 
considers the Matrimonial Homes (Family 
Protection) (Scotland) Act 1981 and the interdicts 
that go with it, it is perhaps surprising that the 
remedy that we have ended up with—in effect, 
that of making breach of interdict a criminal 
offence—was not arrived at in the beginning 
because, in a sense, it is the obvious way of 
tackling the issue. In the march of history, all the 
other mechanisms that we have had over the 
years, such as contempt of court proceedings, 
breach of interdict proceedings or the limited 
power of arrest, can manifestly be seen as staging 
posts along a line to something a bit better. 

The bill originally attempted to introduce a 
number of provisions, but the ones that have got 
through at the end of the day are the right ones—
the extension of the harassment definitions and 
the breach of interdict with power of arrest. I 
disagree to an extent with Rhoda Grant‘s 
comment that, in the legal aid system, 

―the needs of the perpetrator take precedence over those of 
the victim.‖ 

I understand where she is coming from, but the 
legal aid system must have at its heart an equality-
of-arms approach. That was clearly brought out in 
the committee‘s stage 1 report and in the 
approach that was taken on the proposals. As the 
minister rightly said, none of that means that we 
cannot make improvements or deal with 
sensitivities and problems in the system that 
perhaps lead to people not getting legal aid in 
circumstances in which they need it. The evidence 

to the committee suggested that, at worst, that 
applies to a not very large percentage of people. 
However, there might be an issue of 
underreporting and underapplication that has to be 
dealt with. 

On the matter of a definition, I believe that we 
have left ourselves with difficulties. The definition 
will need to be interpreted by the courts. The 
phraseology, although it will perhaps do the trick 
for the moment, has some difficulties, which I tried 
to point out in my examination of the issue earlier. 
Having said that, the bill is worth while and decent 
and will have an effect of value. I join other 
members in welcoming the bill and the work that 
has been done in bringing it about. 

15:49 

Stewart Maxwell (West of Scotland) (SNP): I 
begin where Robert Brown left off by saying how 
much I admire the work that Rhoda Grant has 
undertaken on the bill. It is not easy to take 
through any member‘s bill, and some aspects of 
this bill were particularly difficult. We debated 
those aspects during the committee stages, 
although we did not come to an agreement. I am 
sure that Rhoda Grant is disappointed that some 
bits were removed, but I hope that she appreciates 
that the committee did its best to strike the right 
balance between the rights of all the individuals 
who are involved in such dreadful circumstances. I 
am sure that she knows that there was certainly 
no intention among committee members to side 
with the perpetrator in any way, shape or form in 
our views on the legal aid provision that was 
removed at stage 2. 

I agree very much with previous speakers. As 
Bill Aitken said, in the latest year for which we 
have figures—2009-10—51,926 incidents of 
domestic abuse were recorded. That statistic is 
horrific on its own but, as we all know, such 
incidents are very much underreported—the actual 
number is much higher. I say that with confidence 
because, as the violence reduction unit has 
pointed out, it takes on average approximately 35 
incidents of abuse before a victim reports the 
matter to the police. That shows that much 
domestic violence that is going on is not being 
reported, so we are—at least formally—unaware 
of it. There is no doubt that, although 51,926 is a 
tremendously awful figure, it shows only some of 
the problems that we face in our society. 

Those of us who were at the Commonwealth 
Parliamentary Association event at lunch time saw 
some of the difficulties with gender-based violence 
in Malawi. To be frank, although the situation is 
dreadful here—I do not underplay it—we can be 
thankful that we do not face the difficulties that 
some countries around the world face. 
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The bill has been debated widely at the Justice 
Committee and in the chamber. I will not spend 
time on the technicalities, the finances, the 
legalities and all that, which many other members 
have mentioned and which the committee dealt 
with in depth. I will return to the principle behind 
why we are here in the first place—why Rhoda 
Grant introduced her worthwhile bill. It relates to 
the figures on domestic abuse. We know from 
evidence from the violence reduction unit on the 
British Medical Association board of science report 
of 2007 that about 30 per cent of domestic abuse 
cases start during pregnancy. When I first read 
that figure, I was utterly appalled—as I am sure 
other members were—that pregnancy was 
somehow involved in the beginnings of domestic 
abuse. Unfortunately, pregnant women who 
experience domestic abuse are twice as likely to 
have a miscarriage. That shows the seriousness 
of the issue, which involves not just violence 
against an individual but the repercussions of that 
violence. 

It is shocking that nearly 40 per cent of all 
domestic abuse cases occur on a Saturday or a 
Sunday. We have had many debates and we have 
sometimes disagreed about how we tackle the 
problem of alcohol abuse in our society, but I hope 
that the fact that 40 per cent of cases occur at 
weekends will make us think that it is legitimate to 
link alcohol and domestic abuse. In the next 
parliamentary session, we must tackle the problem 
at its source, which means dealing with the alcohol 
abuse problem that unfortunately exists in some of 
our communities. 

I will finish with one telling statistic. As Richard 
Baker said, the Christmas holidays are a 
particularly difficult time—they are a peak time for 
domestic abuse. On average, 142 domestic abuse 
cases occur each day during the year. Between 
Christmas eve and 1 January, the figure is 183 per 
day. On 1 January 2010, 395 cases of domestic 
abuse occurred. The connection between alcohol 
and domestic abuse is clear, and we will have to 
tackle it in some depth in the next session. 

15:53 

Bill Butler (Glasgow Anniesland) (Lab): I 
welcome the opportunity to support the motion in 
the name of my Labour colleague Rhoda Grant. I 
offer her my unreserved congratulations on 
bringing to the Parliament a bill which, when 
enacted, will undoubtedly better the lot of victims 
of domestic abuse. Domestic abuse is a totally 
unacceptable and repellent form of behaviour, and 
she is to be commended for her hard work and 
commitment in producing a progressive bill that I 
am certain will be passed overwhelmingly at 
decision time. 

The bill seeks to widen access to justice for 
victims of domestic abuse and to produce a more 
robust and reliable response to breached civil 
protection orders. As Mr Ewing said, there is no 
doubt that domestic abuse continues to be a stain 
on Scottish society. 

Domestic abuse in all its forms is underreported, 
as Stewart Maxwell said. However, the figures that 
we have demonstrate the worrying extent of the 
problem. In Scotland in 2008-09, 53,681 cases of 
domestic abuse were reported to the police, which 
was an 8 per cent increase on the number that 
was reported in the previous year. The figure 
reflects the year-on-year rise of reported incidents 
since data first started to be collected in 1999-
2000. There is, indeed, no room for complacency, 
even though there was a 4 per cent decrease in 
reported cases last year. For instance, repeated 
victimisation rates remain high, despite a fall from 
61 per cent in 2008-9 to 57 per cent in 2009-10. 

Those shocking statistics represent flesh and 
blood victims who are, overwhelmingly, female 
and who suffer physical and sexual abuse from 
partners and ex-partners. The crimes range from 
assault and physical attack to acts that degrade 
and humiliate women and are perpetrated against 
their will, including rape. 

I believe that the provisions in Rhoda Grant‘s bill 
will tackle deficiencies in the current law and 
support those who are victims of gross and 
barbaric behaviour.  

Section 1 will introduce new section 8A into the 
Protection from Harassment Act 1997, which will 
remove the requirement to show a course of 
conduct before a non-harassment order can be 
granted in civil proceedings involving domestic 
abuse. The new provision will mean that someone 
will need to provide evidence of only one occasion 
of harassment and not evidence that such conduct 
has taken place repeatedly. 

The Justice Committee acknowledged in its 
stage 1 report the wide support, including from the 
Government, for removing the course of conduct 
requirement for civil non-harassment orders, and it 
was quite right to do so. No one would wish to 
stand in the way of legislation that will remove the 
requirement for a victim to undergo, in effect, a 
period of repeated abuse before being able to 
access an order. Such a state of affairs is 
completely unjust and unacceptable. Section 1 
represents a reform that is rational, sides with the 
victim and, frankly, is long overdue. 

I also support section 3, which creates a 
criminal offence when an interdict with power of 
arrest is breached. That reform will remove from 
the victim the burden of pursuing a contempt of 
court through the civil court and will instead place 
it, correctly, on the shoulders of the authorities. 
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That provision is civilised, progressive and worthy 
of unanimous support. 

I welcome the amendment that Rhoda Grant 
proposed at stage 2 and which the committee 
agreed unanimously that provides for a maximum 
penalty of 12 months‘ imprisonment on summary 
conviction for breach of an interdict with power of 
arrest. That amendment was wholly appropriate 
and proportionate. 

The bill will ensure that essential protection is 
available to all victims of abuse, and it 
demonstrates that this Parliament, in the name of 
the people of Scotland, will always take the 
appropriate measures to defend victims of abuse. 
It is a good bill and will do much to make Scotland 
a better nation. I commend it to members. 

15:58 

Nigel Don (North East Scotland) (SNP): I 
congratulate Bill Butler on that exposition of what 
Parliament is about, with which of course I entirely 
concur. I also congratulate Rhoda Grant on 
introducing the bill, on her tenacity—which has 
certainly been required—and on her pragmatism 
in adopting the changes that were forced on us. 

On amendment 4, which we earlier introduced 
into the bill, I think that the minister got it right 
when he suggested that paragraphs (a) to (d) of 
subsection (2) of the new section will, as a matter 
of ordinary statutory interpretation, be put together 
as a group and that paragraph (d) will be read in 
the context of paragraphs (a) to (c). However, if he 
is wrong, then it is worth putting on record, 
certainly from my perspective as a member of the 
Justice Committee, that we did not envisage the 
important definition in paragraph (d) covering 
family members. 

Robert Brown reminded us that the bill covers 
the situation where men are victims. We have 
begun to learn about that issue in my time in 
Parliament over the past four years. We have now 
as a Parliament, and perhaps as a civil service, 
come to understand that the victims of abuse are 
not automatically women and children. I am not 
sure that we have really got that into the 
institutional mind yet, but I think that we are 
making progress. 

To refer to a point that Bill Butler and others 
made, criminalising breach of an interdict should 
be very effective. As I think Robert Brown said 
earlier, that measure seems overdue. It is an 
obvious way to deal with problems where civil law 
breaks down. The courts will have told someone 
what to do, but they might not be prepared to do it. 
If there is an interdict, why should the breach of it 
not be a criminal offence? We might increasingly 
ask ourselves that question. If contempt of court is 
not an effective sanction, we might need to think 

about generally criminalising breach of interdict. I 
mention that merely in the by-going. 

Some further issues emerge from the revised 
financial memorandum to the bill. As the last back-
bench speaker in the debate, I did not think that I 
would have much competition from people who 
had previously considered what was in the 
financial memorandum—it is not an area where 
we normally go. Time does not allow me to draw 
much to the attention of the Parliament, save to 
note that almost every paragraph of the 
memorandum says something along the lines of, 
―We don‘t really know, because we don‘t have 
enough information.‖ I think that that is indeed the 
case. It is a little sad, however, that for something 
so relatively simple and specific, the Scottish 
Legal Aid Board was not able even to distinguish 
between pursuers and defenders, and a good 
number of other bits of useful information were 
simply not available. Given that almost everything 
is computerised these days, one has to wonder 
why that was the case. People need to address a 
general question in that respect. 

Paragraph 42 of the financial memorandum 
says: 

―Finally, it is worth noting that the cost of domestic abuse 
to the Scottish public purse has been estimated to be as 
much as some £2.3 billion.‖ 

In that context alone, it is clear that this entirely 
worthy bill has got to be worth the small costs that 
might accrue in other places. 

16:02 

Mike Pringle (Edinburgh South) (LD): Like all 
other members who have spoken in the debate 
this afternoon, I congratulate Rhoda Grant on 
getting the Domestic Abuse (Scotland) Bill through 
to stage 3. As I said last week in relation to the two 
members‘ bills that were considered on the same 
day, any member‘s bill requires a huge amount of 
work. Just getting it through the consultation 
stage, and then stages 1, 2 and finally 3, is a 
considerable achievement. 

Scotland has developed an international 
reputation for its work on addressing violence 
against women, and domestic abuse in particular. 
The bill takes the work even further. My colleague 
Robert Brown has referred to the various things 
that have happened in the Parliament in this 
regard over the past few years. The Liberal 
Democrats welcome this debate on Rhoda Grant‘s 
bill, and we will be supporting it at decision time 
tonight. 

I congratulate the Justice Committee on all the 
hard work that it has done, in particular the huge 
amount of work on the bill that was done by the 
now ex-convener, Bill Aitken. I wish Bill well with 
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whatever he does in the future. The Parliament will 
miss him sadly—I think that we all know that. 

Congratulations must go, too, to the committee 
clerks for their work. They are the unsung heroes 
in the background, and they do a huge amount of 
work. 

I reiterate the two main policy objectives of the 
bill. The first is to increase access to justice for 
victims of domestic abuse, and the second is to 
enable police and prosecutors to provide a more 
robust response to breaches of civil protection 
orders. I think that the bill will achieve those 
objectives. 

From stage 2, the bill has been amended, 
resulting in the removal of section 2, which was on 
legal aid, and the removal of section 4, which 
covered the statutory definition of domestic abuse. 
Of course, there is currently no statutory or 
common-law definition of domestic abuse, 
although there are a number of commonly 
accepted and understood definitions and 
statements of what domestic abuse is, and those 
definitions will remain. 

Section 2 would have amended the Legal Aid 
(Scotland) Act 1986 to make legal aid available 
without means testing in respect of all applications 
for an interdict with a power of arrest or a non-
harassment order, where domestic abuse was 
involved. At stage 2, a Scottish Government 
amendment removed that section. Robert Brown, 
Stewart Maxwell and perhaps other members 
were extremely concerned about the amendments 
in relation to section 2. I am not a member of the 
Justice Committee, but I hope that they are 
satisfied with what the minister has said today and 
that they are happy with the way forward. 

I agree with the minister that in this day and age 
we must all have a right to protection from 
violence, whoever we are, wherever we are and 
regardless of our situation and personal 
circumstances. I was particularly struck by what 
Stewart Maxwell said about new year‘s day, and 
by the minister‘s comments on the recent events 
in Glasgow, which I am sure that all members 
abhorred. 

Domestic abuse is completely unacceptable in 
the 21st century. We must all continue to work 
together to tackle a continuing problem. The bill 
will do that. I congratulate Rhoda Grant on 
introducing the bill, which we will support at 
decision time at 5 o‘clock—actually I think it is 5.25 
pm. 

16:06 

Bill Aitken: I thank Mike Pringle for his kind 
remarks, which I appreciated. 

I hope that when the bill is passed, Rhoda Grant 
does not feel that because of what happened to 
section 2 she is getting only half the loaf—
although half a loaf is clearly better than no loaf—
because I do not think that that was the 
Parliament‘s intention. The Parliament was 
confronted with a difficulty and it would have been 
unfortunate if we had passed the bill as introduced 
only to find ourselves faced with all sorts of 
challenges further down the road. That would have 
done no one any good whatever. Rhoda Grant has 
heard the minister underline SLAB‘s undertaking 
that the situation with regard to legal aid should 
not be an impediment. 

The bill is a good bill. We have had many 
debates on domestic abuse over the years. The 
current situation is unacceptable. Even today, 
when we have been debating fairly technical 
matters, appalling examples have been cited. In 
particular, what Stewart Maxwell said about 
assaults on pregnant women was disturbing. Such 
assaults are beyond the pale. Not only are the 
woman and children who happen to be in the 
locus affected, but there is every prospect that the 
unborn child will be profoundly affected. Some 
classic illustrations of that have gone through the 
courts recently, which underlines how vital it is to 
do something about the offence. To some extent, 
the incidence of such offences seems to be falling, 
but given the obvious underreporting the situation 
is not at all satisfactory. 

I need not delay the Parliament for too long; I 
know that we have other business today. I 
congratulate Rhoda Grant on a job well done and I 
look forward to the bill being passed at decision 
time, whenever that might be. 

16:08 

James Kelly (Glasgow Rutherglen) (Lab): I, 
too, congratulate Rhoda Grant on what I am sure 
will be the passing of the bill later this afternoon. 
As Mike Pringle said, navigating a member‘s bill 
through the Parliament is a difficult task, which 
involves an enormous workload in addition to the 
other tasks that a parliamentarian must undertake. 
Rhoda Grant said that at times she wondered 
whether she would get to the finish line, which I 
think sums up the hurdles that she has had to 
overcome on the bill. That she has been able to 
overcome those hurdles is a tribute to her 
fortitude. It is fair also to pay tribute to the minister 
and his team, who worked constructively with her. 

As many members have said, domestic abuse is 
a blemish on Scottish society. As Fergus Ewing 
said, the issue has been given focus in the 
coverage of recent events around old firm games, 
but domestic abuse happens every day in 
Scotland, as Richard Baker and Stewart Maxwell 
said. That should drive us not to be complacent, 
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and it is one of the reasons why legislation is not 
only appropriate but necessary. 

The bill that will be passed this afternoon will 
have two practical effects: it will improve access to 
justice for domestic abuse victims and provide 
more robust processes for prosecutors. To be 
specific, section 1, as Bill Butler mentioned, 
removes the requirement for a course of conduct 
in relation to non-harassment orders. That will 
make it easier for victims of domestic abuse to 
apply for such orders and achieve a more 
appropriate result. That is why section 1 in 
particular had the support of the Strathclyde Police 
domestic abuse co-ordination unit and the 
Association of Chief Police Officers in Scotland. 

Section 3 will make it a criminal offence to 
breach an interdict with a power of arrest. It is 
difficult to prove breach of an interdict in a civil 
context, and the onus is put on the victim. The 
bill‘s provisions will make the law more robust and 
should assist victims of domestic abuse. 

Bill Aitken quoted R A Butler, a famous 
Conservative from the 1950s—I knew who he was 
talking about—who said that politics is 

―the art of the possible.‖ 

Another big political figure from the 1950s, Aneurin 
Bevan, spoke about the language of priorities 
being an aspect of politics. Rhoda Grant has 
brought the two together: she has achieved what 
is possible by navigating the bill towards the finish 
line and is addressing an issue that is a priority not 
only for the Parliament but, sadly, for many people 
throughout Scotland. 

We are passing a lot of legislation in these final 
weeks. Much of it is meaningful and purposeful, 
but I suggest that Rhoda Grant‘s bill will bring real 
benefit and make a real difference to the victims of 
domestic abuse. 

16:12 

Fergus Ewing: Maureen Macmillan was 
referred to earlier in proceedings, and I am 
delighted to see that she is in the public gallery 
witnessing the debate. I recall from stage 1 that 
Rhoda Grant mentioned that it was Maureen 
Macmillan‘s idea that the bill should be proposed 
in the first place. That has proven to be a deft and 
effective piece of delegation. 

I warmly congratulate Rhoda Grant on the work 
that she has done—it cannot have been easy, as 
the bill was complicated—and on the pragmatic 
and constructive approach that characterised her 
dealings with me and my officials throughout. I 
also thank the officials for their Trojan efforts 
throughout the bill‘s passage through the 
Parliament. 

No one pretends that the bill itself will remove 
the stain of domestic abuse from Scottish society. 
Tackling domestic abuse effectively involves a 
huge range of measures, and many members 
have highlighted the gravity of the problem that we 
face. Bill Aitken only a moment ago highlighted the 
appalling assaults on pregnant women, and 
Stewart Maxwell reminded us that the record 
shows that, of the incidents of domestic abuse that 
take place in Scotland each year, fewer than 6,000 
are reported on a Tuesday night but more than 
10,000 are reported on a Saturday or Sunday. 

It is perhaps because of those shocking 
statistics that the police throughout Scotland are 
taking proactive measures and chapping on the 
doors of those with a record of domestic abuse to 
warn them that, if they misdemean again, perhaps 
on particular occasions such as old firm matches, 
the boys in blue will be watching what they are up 
to. I think that all members support that sort of 
proactive effort. 

Nigel Don, as he often does, raised points that 
others did not, but it was fair of him to do so. He 
said that there was a lack of good information. I 
am determined that the Government will produce 
better information on civil protection orders to 
protect against domestic abuse. We will work 
closely, as we have already done, with Scottish 
Women‘s Aid. We will amend the Scottish 
Government‘s website to ensure that it reflects the 
changes. We will consider whether a hard-copy 
leaflet on civil protection orders would be helpful. 
We will involve fully Scottish Women‘s Aid in all 
the work that we do in that respect. 

Nigel Don echoed earlier concerns about 
whether the boyfriend/girlfriend amendment would 
inadvertently capture family members, which the 
committee did not intend should happen. By way 
of providing further ballast to the assurances that I 
have already provided, I state clearly to the 
chamber that when drafting the amendments we 
considered whether a specific exclusion was 
needed for family members. We decided that it 
was not needed, given that the new category will 
be read as including relationships that are like the 
relationship between spouses, civil partners and 
cohabitants. Therefore, it was not necessary to 
incorporate in an amendment the exclusion for 
family members, because the new category will be 
read as—I have been waiting 12 years for the 
chance to use this phrase—ejusdem generis with 
other relationships such as spouses and civil 
partners. I hope that that clarity will assist those 
who have the job of interpreting the legislation that 
we will produce today. 

We as a Government have sought to tackle the 
issues surrounding domestic abuse with the co-
operation of all parties in a very serious way. More 
than £44 million has been allocated over the 
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period 2008 to 2011 to tackle violence against 
women. Seventy-three projects have been funded 
through the violence against women funding 
stream. There has been three-year funding for 
specialist children‘s services through the children‘s 
services Women‘s Aid fund. All local rape crisis 
centres have been funded for a further three 
years. The children experiencing domestic abuse 
recovery programme has been launched. There 
has been funding for the Scottish domestic abuse 
helpline and national rape crisis centre, and 
almost £2 million has gone to fund the advice, 
support, safety and information services together 
project—the support service for victims going 
through the domestic abuse court. Rhoda Grant 
mentioned some of those wider issues. I am 
happy to confirm that more than £44 million has 
been devoted to those areas over the past three 
years—a hefty increase in the funding, which I 
believe has had the support of all members. 

I thank Rhoda Grant for the constructive 
approach that she has taken to the bill. I 
congratulate her and all members who have 
participated in this debate and provided Scotland 
with this much-needed legislation. 

16:17 

Rhoda Grant: I thank all members who took 
part in the debate for their kind words—in fact, 
their words were so kind that when Roseanna 
Cunningham came into the chamber she asked 
whether I was standing down at the election, 
because people were being so nice to me. I tell 
her that it is not my intention to stand down, but 
that is up to the voters. 

Before I address the points that arose in the 
debate, I will take a couple of minutes to thank 
some people, without whose help the bill would 
not be in front of us today. First, I thank all those 
who responded to the consultation. Special 
mention must go to Scottish Women‘s Aid, both 
nationally and the various local offices. There are 
far too many people to mention, but I appreciate 
all their help, especially that of Louise Johnson, 
who helped every step of the way. 

I also need to thank my staff and researchers, 
who have come and gone over the piece. Special 
thanks go to Marian Grimes, who helped me 
focus, and Liza Gilhooly, who has accompanied 
me throughout the whole parliamentary process. I 
am sure that Liza will be delighted that Nigel Don 
has studied the financial memorandum, because 
she put a lot of blood, sweat and tears into it. 

I thank Unison, which sponsored the bill. I thank 
Dave Watson, Fiona Montgomery, Norma Black 
and Unison‘s women‘s committee. I also thank 
Norman MacAskill for designing the consultation 

document and Catriona Burness for pulling 
together case studies. 

A huge thank you goes to James Clark, 
because the bill would not have got to this stage 
without him. I also thank Clare Connelly, who 
came up with the solution for how the bill could be 
shaped to tackle the issues. Clare carried out the 
2003 study on civil protection orders, ―An 
Evaluation of the Protection from Abuse (Scotland) 
Act 2001‖, which gave her a clear understanding 
of what needed to be done. 

I also want to thank parliamentary staff—
committee clerks and support staff. Mike Pringle 
said that they are sometimes the unsung heroes 
and I am very grateful for all their help and 
support. 

I need to extend a special thanks to the 
Parliament‘s legislation team, who were wonderful, 
particularly Frances Bell. Frances was in the 
chamber for the earlier stages of the debate, when 
I was on my toes. One instance of how hard she 
works is that she phoned me at midnight over the 
Easter weekend last year, when she was still in 
the office and I was at home with a glass of wine. I 
am extremely grateful for that level of dedication. 

I thank the committees for their scrutiny of the 
bill, and Fergus Ewing and his staff and officials 
for their help in drafting the amendments and their 
work to solve some of the highly technical issues 
that we faced. 

I say a big thank you to Carol—that is not her 
real name—who allowed her story to be told to 
illustrate how the bill would help victims of 
domestic abuse. Last but not least, I thank 
Maureen Macmillan, who suggested the bill in the 
first place. I am not sure whether I should be 
thanking her or just saying, ―That‘s another fine 
mess you got me into.‖ 

I appreciate the really good comments that 
members made during the debate. I am grateful to 
the minister for undertaking to investigate the 
barriers that exist. The problem may not be with 
legal aid, but with solicitors who may not be using 
the available provisions. I would be grateful if that 
were looked at as part of the research that the 
minister is to have carried out. I am grateful to 
SLAB and the minister for agreeing to further 
publicise the protections that are available for 
people who suffer from domestic abuse. 

Robert Brown talked about the police and how 
they are now dealing seriously with domestic 
abuse. The bill will give them the tools that they 
badly need to help them to tackle the issue. The 
domestic abuse figures have fallen as a result of 
the work that they have been doing, and I hope 
that that will continue. Indeed, I hope that no victim 
will need to use the bill and that the police will offer 
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them the assistance that they need without their 
having to go to court. 

Stewart Maxwell and Bill Butler reminded us of 
the need for legislation by giving us stark statistics 
that highlight why we need to protect people. 
James Kelly said that the bill will improve access 
to justice and protection, and I very much hope 
that it will. Bill Aitken said that he hoped that I did 
not think that I was getting half a loaf; I do not. I 
am very pleased with the support that I have had, 
for which I am extremely grateful, and I thank Bill 
for his help throughout the process. 

As others said, non-harassment orders will be 
much easier to obtain. As Bill Butler said, it was 
wrong that a course of conduct had to be shown 
before someone could get a non-harassment 
order. The bill will stop that happening. It will also 
mean that the state will deal with breach of 
domestic abuse interdicts. Nigel Don suggested 
that perhaps we should go further and have the 
state deal with all breaches of interdicts, but I, for 
one, am pleased that the bill will mean that people 
who suffer from domestic abuse will get that 
specific protection. Victims will no longer be 
responsible for going back to court to get redress. 

A number of members, including Richard Baker 
and Stewart Maxwell, talked about the increase in 
domestic abuse that takes place around 
Christmas, around football matches and around 
alcohol consumption, but let us be clear that there 
is no excuse for domestic abuse—none of those 
things is an excuse for it. 

As I said, the bill is not the last word on 
domestic abuse. It is merely another step along 
the way. I hope that a day will come when, as a 
society, we will not tolerate such abuse and 
victims will no longer live in fear. 
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An Act of the Scottish Parliament to amend the Protection from Harassment Act 1997 by making 
provision in relation to harassment amounting to domestic abuse; to make breach of an interdict 
relating to domestic abuse with a power of arrest attached an offence; and for connected 
purposes. 
 
 

Harassment amounting to domestic abuse 5 

1 Harassment amounting to domestic abuse 

(1) In section 8 (harassment) of the Protection from Harassment Act 1997 (c.40), after 
subsection (1) insert–– 

“(1A) Subsection (1) is subject to section 8A.” 

(2) After that section insert–– 10 

“8A Harassment amounting to domestic abuse 

(1) Every individual has a right to be free from harassment and, accordingly, a 
person must not engage in conduct which amounts to harassment of another 
and— 

(a) is intended to amount to harassment of that person; or 15 

(b) occurs in circumstances where it would appear to a reasonable person 
that it would amount to harassment of that person. 

(2) Subsection (1) only applies where the conduct referred to amounts to domestic 
abuse. 

(3) Subsections (2) to (7) of section 8 apply in relation to subsection (1) as they 20 
apply in relation to subsection (1) of that section but with the following 
modifications–– 

(a) in subsections (2) and (4), the words “course of” are omitted;  

(b) for subsection (3) there is substituted— 

 “(3) For the purposes of this section— 25 

 “conduct”–– 

 (a) may involve behaviour on one or more than one 
occasion; and 

 (b) includes—  
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(i) speech; and 

(ii) presence in any place or area; and 

 “harassment” of a person includes causing the person alarm or 
distress.”; and 

(c) in subsection (4)(b), for “pursued” substitute “engaged in”.” 5 

(3) In section 9(1) (breach of non-harassment order) of that Act, after “section 8” insert “or 
section 8A”. 

(4) In section 18B(1) (actions of harassment) of the Prescription and Limitation (Scotland) 
Act 1973 (c.52), after “section 8” insert “or section 8A”. 

(5) In section 2(1)(b)(ii) (transmission of deceased’s rights to executor) of the Damages 10 
(Scotland) Act 2011 (asp 00), after “section 8” insert “or section 8A”. 

 
Breach of domestic abuse interdict with power of arrest 

3 Breach of domestic abuse interdict with power of arrest 

(1) This section applies where— 

(za) on or after the date on which this section comes into force, an interdict is granted 15 
against a person,  

(zb) a determination has been made under section 3A(1) that the interdict is a domestic 
abuse interdict, 

(zc) that determination is in effect, 

(a) a power of arrest is attached to the interdict under section 1(1A) or (2) of the 20 
Protection from Abuse (Scotland) Act 2001 (asp 14), and 

(b) that power of arrest is in effect. 

(2) A person who breaches an interdict to which this section applies is guilty of an offence.  

(3) A person guilty of an offence under subsection (2) is liable–– 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 25 
to a fine not exceeding the statutory maximum or to both, 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine or to both. 

(4) Following conviction, a breach of an interdict to which this section applies is not 
punishable other than in accordance with subsection (3). 30 

(5) Where a person is convicted of an offence under this section in respect of any conduct, 
that conduct is not punishable as a contempt of court. 

(6) A person cannot be convicted of an offence under this section in respect of any conduct 
which has been punished as a contempt of court. 

(7) In this section and section 3A, “interdict” includes interim interdict. 35 

 
3A Determination as to whether an interdict is a domestic abuse interdict 

(1) A person who is applying for, or who has obtained, an interdict may apply to the court 
for a determination that the interdict is a domestic abuse interdict. 
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(2) The court may make the determination if satisfied that the interdict is, or is to be, 
granted for the protection of the applicant against a person who is (or was)— 

(a) the applicant’s spouse, 

(b) the applicant’s civil partner, 

(c) living with the applicant as if they were husband and wife or civil partners, or 5 

(d) in an intimate personal relationship with the applicant. 

(3) Before making a determination under subsection (1), the court must give the person 
against whom the interdict is, or is to be, granted (“A”) an opportunity to make 
representations. 

(4) A determination under subsection (1) is of no effect for the purposes of section 3 until a 10 
copy of the interlocutor containing the determination has been served on A.  

(5) Where a court varies an interdict in relation to which a determination under subsection 
(1) is in effect, the court must— 

(a) review whether the interdict as varied continues to be a domestic abuse interdict, 
and 15 

(b) if not, recall the determination. 

(6) A determination under subsection (1) ceases to have effect for the purposes of section 3 
if it is recalled under subsection (5).  

 
General 

4A Ancillary provision 20 

(1) The Scottish Ministers may by order made by statutory instrument make such incidental, 
supplementary, consequential, transitional, transitory or saving provision as they 
consider appropriate for the purposes of, in consequence of, or for giving full effect to, 
any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 25 

(3) An order under subsection (1) is not to be made unless a draft of the statutory instrument 
containing the order has been laid before, and approved by resolution of, the Scottish 
Parliament. 

 
5 Short title and commencement 

(1) This Act may be cited as the Domestic Abuse (Scotland) Act 2011. 30 

(2) This Act, except section 4A and this section, comes into force three months after the day 
on which the Bill for this Act receives Royal Assent. 

359



SP Bill 45B Session 3 (2011)

Domestic Abuse (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to amend the Protection from Harassment Act 1997 by 
making provision in relation to harassment amounting to domestic abuse; to make breach of 
an interdict relating to domestic abuse with a power of arrest attached an offence; and for 
connected purposes.

Introduced by: Rhoda Grant
On: 27 May 2010
Bill type: Member’s Bill

360


	Contents
	Foreword
	Introduction of the Bill 
	Bill (As Introduced) (SP Bill 45) 
	Explanatory Notes (and other accompanying documents) (SP Bill 45-EN) 
	Policy Memorandum (SP Bill 45-PM) 

	Stage 1 
	Stage 1 Report, Justice Committee 
	Annexe A: Subordinate Legislation Committee Report 
	Annexe B: Finance Committee Report 
	Extract from the Minutes, Finance Committee, 21 September 2010
	Official Report, Finance Committee, 21 September 2010 

	Annexe C: Extracts from the Minutes of the Justice Committee 
	Annexe D: Index of Oral Evidence 
	Annexe E: Index of Written Evidence 

	Extract from the Minutes of the Parliament, 19 January 2011 
	Official Report, Meeting of the Parliament, 19 January 2011 

	After Stage 1 
	Correspondence from the Minister for Community Safety to the Justice Committee, 21 January 2011

	Stage 2  
	Marshalled List of Amendments for Stage 2 (SP Bill 45-ML) 
	Groupings of Amendments for Stage 2 (SP Bill 45-G) 
	Extract from the Minutes, Justice Committee, 8 February 2011 
	Official Report, Justice Committee, 8 February 2011  
	Bill (As Amended at Stage 2) (SP Bill 45A) 
	Revised Explanatory Notes (SP Bill 45A-EN) 
	Revised Financial Memorandum (SP Bill 45A-FM) 

	After Stage 2 
	Subordinate Legislation Committee, Report on the Domestic Abuse (Scotland) Bill As Amended at Stage 2 

	Stage 3 
	Marshalled List of Amendments selected for Stage 3 (SP Bill 45A-ML) 
	Groupings of Amendments for Stage 3 (SP Bill 45A-G) 
	Extract from the Minutes of the Parliament, 16 March 2011 
	Official Report, Meeting of the Parliament, 16 March 2011 
	Bill (As Passed) (SP Bill 45B) 




